[identical letter sent to Chairman /Ranking Member 
of Senate Committee on the Judiciary] 



January 5, 2004 

The Honorable F. James Sensenbrenner, Jr. 
Chairman, Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20515 

The Honorable John Conyers, Jr. 
Ranking Minority Member 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman and Congressman Conyers: 

Enclosed is a follow-up analysis of the actions taken by the Department of 
Justice (DOJ) in response to the recommendations contained in the June 2003 
Office of the Inspector General (OIG) report entitled, "The September 1 1 
Detainees: A Review of the Treatment of Aliens Held on Immigration Charges 
in Connection with the Investigation of the September 1 1 Attacks" (Detainee 
Report). 

On September 5, 2003, we analyzed the responses from the DOJ and the 
Department of Homeland Security (DHS) to each of the 2 1 recommendations 
we made in the report. In that analysis, we stated that both agencies were 
taking our recommendations seriously and were taking steps to address many 
of the concerns raised by the OIG report. However, we concluded that a 
number of the recommendations were not addressed with sufficient specificity, 
and we asked for a follow-up response to provide additional information on 
actions taken to respond to the recommendations. 

On November 20, 2003, the DOJ submitted to the OIG a second response to 
the recommendations that related to DOJ responsibilities. The enclosed 
document analyzes this second DOJ response. Based on our analysis of the 
DOJ's second response, we concluded that the DOJ has taken significant and 
responsible steps to implement the OIG's recommendations from the Detainee 
Report. With regard to the recommendations that are related to DHS 
responsibilities, the DHS OIG now is responsible for monitoring the DHS's 
implementation of those recommendations. 



Please let us know if you have any questions about these issues. 
Sincerely, 

Glenn A. Fine 

Inspector General 

Enclosure 

cc: Members, Committee on the Judiciary 
U.S. House of Representatives 
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Analysis of the Second Response by the Department of Justice to 

Recommendations in the Office of the Inspector General's 
June 2003 Report on the Treatment of September 1 1 Detainees 

Introduction 

In the following analysis, the Office of the Inspector General (OIG) 
evaluates the Department of Justice's (DOJ) second response to the 
recommendations contained in the OIG's report entitled "The September 1 1 
Detainees: A Review of the Treatment of Aliens Held on Immigration Charges 
in Connection with the Investigation of the September 1 1 Attacks" (Detainee 
Report). The OIG report, issued on June 2, 2003, examined various issues 
related to the treatment of the 762 aliens detained on immigration charges and 
held in connection with the investigation of the September 1 1 attacks. In our 
report, we made 2 1 recommendations related to issues under the jurisdiction 
of the Federal Bureau of Investigation (FBI), the Federal Bureau of Prisons 
(BOP), leadership offices at the DOJ, as well as immigration issues now under 
the jurisdiction of the Department of Homeland Security (DHS). 

On July 21, 2003, the DOJ submitted its first response to the 
recommendations related to the DOJ and its components, and on August 4, 
2003, the DHS submitted its first response to the recommendations related to 
the DHS. 

On September 5, 2003, the DOJ OIG issued a report analyzing the 
responses of both the DOJ and the DHS. The OIG's analysis concluded that 
both agencies appeared to be taking the recommendations seriously and were 
taking steps to address many of the concerns raised by the report. The OIG's 
analysis also concluded, however, that a number of the recommendations were 
not addressed with sufficient specificity and significant work remained before 
the recommendations were fully implemented. For several of the 
recommendations, we also asked for more information regarding the DOJ's 
proposed action to address the recommendations. 

On November 20, 2003, the DOJ submitted to the OIG a second 
response to the recommendations that related to issues still under the DOJ's 
jurisdiction ("the second response"). See Appendix A. The DOJ's second 
response provided additional information and an update on the steps that the 
DOJ and its components were taking to implement the OIG's 
recommendations. The second response also included three attachments from 
the BOP describing policies that the BOP adopted to address the OIG's 
recommendations . 
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The OIG has carefully analyzed the DOJ's second response and, as 
discussed below, we have concluded that the DOJ has taken significant and 
responsible steps to implement the OIG's recommendations. 

As we noted in our September 5 analysis of the DOJ and DHS first 
responses, because immigration enforcement responsibilities have been 
transferred from the DOJ to the DHS, the DHS OIG is now responsible for 
monitoring the DHS's implementation of the recommendations contained in the 
report relating to immigration issues (recommendations 3, 4, 7, 8, 18, 19, and 
21). Therefore, we discuss in this report only those recommendations related 
to current DOJ responsibilities. We received a copy of the DHS's second 
response to our recommendations, dated November 21, 2003, and for 
informational purposes we attach that response as Appendix B. 

In the following sections, the OIG analyzes the DOJ's second response to 
each of the recommendations related to the DOJ. For each recommendation, 
we reproduce below: 

1) the OIG's original recommendation; 

2) the DOJ's first response; 

3) the OIG's analysis of the first response; 

4) the DOJ's second response; and 

5) the OIG's analysis of the second response. 

Consistent with our normal practice, when specific action has been taken on a 
recommendation to fully address the issues raised by the recommendation, we 
consider the recommendation closed. 

We recognize that the effectiveness of the DOJ's response to these 
recommendations depends on how the new policies and practices are actually 
implemented, particularly if another terrorist attack occurs. But as we discuss 
below, we believe that the DOJ's second response addresses the concerns 
underlying the OIG's recommendations in the Detainee Report in a responsible 
and responsive manner. 
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Recommendation 1 

Status: Closed 

OIG Recommendation 

We believe the Department and the FBI should develop clearer and more 
objective criteria to guide its classification decisions in future cases involving 
mass arrests of illegal aliens in connection with terrorism investigations. For 
example, the FBI could develop generic screening protocols (possibly in a 
checklist format) to help agents make more consistent and uniform 
assessments of an illegal alien's potential connections to terrorism. These 
protocols might require some level of evidence linking the alien to the crime or 
issues in question, and might include an FBI database search or a search of 
other intelligence and law enforcement databases. 

In addition, the FBI should consider adopting a tiered approach to 
detainee background investigations that acknowledges the differing levels of 
inquiry that may be appropriate to clear different detainees of connections to 
terrorism. For example, a more streamlined inquiry might be appropriate when 
the FBI has no information that a detainee has ties to terrorism, while a more 
comprehensive background investigation would be appropriate in other cases. 

DOJ First Response 

In September 2002, the Department imposed a requirement that the 
Office of the Deputy Attorney General approve the addition of all new cases to 
the September 1 1 special interest detainee list. The addition of new names to 
the list had to be based in part on the FBI's representation that the case was 
clearly linked to the September 1 1 investigation. As the report indicates, there 
are very few aliens who remain detained who were encountered during the 
course of the September 1 1 criminal investigation. 

With regard to future investigations, we agree with the basic premise of 
the recommendation and will ensure that the FBI works with the Department 
of Homeland Security (DHS) to establish criteria for such investigations (the 
specific criteria will depend on the nature of the national emergency) . We 
would note that investigating an individual for ties to terrorism is not as simple 
as conducting database checks. There are many other steps that are taken, 
depending on the type of investigation being conducted. Even if the FBI 
possessed no specific information that a specific alien had ties to terrorism, if 
we were to experience another large-scale terrorist attack on U.S. soil, it is 
likely that the FBI would want to check with other agencies, both in the U.S. 
and abroad, before making a final determination that an alien arrested in 
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connection with the investigation of such an attack in fact had no ties to 
terrorism. 

OIG First Analysis 

In our report, we found that the decision to detain and classify aliens as 
persons "of interest" to the PENTTBOM investigation often was indiscriminate 
and haphazard. Therefore, we recommended that the DOJ develop clear and 
objective criteria to guide its classification decisions in future cases involving 
mass arrests of illegal aliens in connection with terrorism investigations. 
According to the DOJ's response, its new policy requires that individuals added 
to the special interest detainee list must be approved by the Deputy Attorney 
General's office and be clearly linked to terrorism. 

While this new procedure will address the lack of uniformity with regard 
to special interest detainees arrested in connection with the September 1 1 
investigation, we are concerned that this procedure may not be adequate in the 
future. The objective of the recommendation was to encourage development of a 
protocol or procedures to enable the DOJ to react effectively and consistently in 
the event of a future crisis. We also question whether staff from the Deputy 
Attorney General's Office can effectively play such a "gatekeeper" role with 
respect to deciding whether a large number of detainees are placed on a special 
interest list, given their numerous other pressing duties and the large number 
of decisions that might have to be made on cases throughout the nation. 

In addition, the OIG report recognized that investigating a detainee for 
possible ties to terrorism involves much more than database checks, 
particularly for those aliens who the FBI actually suspected of having ties to 
terrorism. However, the report detailed the degree to which the FBI was unable 
to complete clearance investigations - including checks with other agencies - 
within the quick time frames that senior DOJ officials thought it could. For 
example, the FBI did not have the procedures in place or apply the resources 
needed to analyze large amounts of name check and database information it 
received from the Central Intelligence Agency (CIA) . As detailed in the OIG 
report, this CIA information sat unreviewed for weeks at FBI Headquarters. As 
a result of these and other problems encountered in the aftermath of the 
September 1 1 attacks, the OIG recommended that the FBI adopt a tiered 
approach to detainee background investigations that acknowledges the 
differing levels of inquiry that may be appropriate to clear detainees of 
connections to terrorism. 
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The DOJ response does not address these issues directly, including how 
to more effectively classify detainees at the outset of an investigation, how to 
prioritize clearance investigations, and how to better allocate FBI resources to 
conduct such investigations. While we agree with the statement in the DOJ 
response that the specific investigative criteria to be used during an emergency 
will depend, to some extent, on the nature of the emergency, we continue to 
believe that the FBI should develop general criteria and guidance to assist its 
field offices in making more consistent and uniform assessments of an illegal 
alien's potential connections to terrorism. We also believe the DOJ should not 
wait until another national emergency to create such criteria. 

To close this recommendation, we request that the DOJ provide by 
October 3, 2003, additional information about the FBI's efforts to work "with 
the [DHS] to establish criteria for such investigations (the specific criteria will 
depend on the nature of the national emergency)." 

DOJ Second Response 

The FBI is in agreement that we need to work closely with DHS so that 
subjects are not detained unnecessarily. In order to facilitate this, the FBI has 
joined in partnership with multiple Federal agencies, including DHS, in the 
establishment of the Terrorist Threat Integration Center (TTIC). The TTIC will 
maintain a database that will function as a reference library or "one-stop-shop" 
for all identities information on international terrorists known to the U.S. 
Government (USG). This central repository of terrorist identities information 
will be available through a classified website to those with appropriate access 
(including all JTTFs), as well as serving as the mechanism for nominating 
individuals to the newly created Terrorist Screening Center, for watchlisting. It 
is intended that the FBI analysts assigned to TTIC will manage the FBI's 
records being inputted into the TTIC database. Director Mueller has directed 
field offices of the FBI to place the subjects of open terrorism related 
investigations into the FBI's Terrorism Watch List which is housed within the 
National Criminal Information Center (NCIC), in the Violent Gangs and 
Terrorist Organization File (VGTOF). The Terrorism Watch List has been the 
Counterterrorism Division's single, integrated listing of individuals of an 
investigative interest to the FBI, be that the lone terrorist subject or a specific 
terrorist group. It was designed to assist both the intelligence and law 
enforcement communities in their investigations of terrorist groups and/ or 
individuals. The Terrorism Watch List (VGTOF) is in the process of being 
consolidated into a single database managed by the TTIC and the Terrorist 
Screening Center. 

The Terrorist Screening Center (TSC) will consolidate all existing terrorist 
watch lists currently being used by the United States Government into a single 
function to provide accurate information to terrorist screeners around the 
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country on a 24-hour, 7 days a week, real-time basis. This function will 
consolidate into one central location information that law enforcement, the 
Intelligence Community, and the State Department already possess. This 
integration of existing watch list functions of a variety of agencies will enhance 
the coordination, consistency and accuracy of on-going efforts by creating a 
mechanism for one-stop shopping to be used by local, state, and Federal 
officers, as well as others who may have a need to receive this information, 
consistent with the Memorandum of Understanding implementing the TSC. 

The FBI is of the opinion that the establishment of this critical program 
will serve as the first step for the field offices, and their counterparts in DHS, in 
making a determination of whether a subject should be further investigated 
and/or detained. In those instances where there is a match of the alien, the 
FBI recommendation to DHS would be that the alien is held for further 
investigation. If there is no match, the recommendation would be to allow the 
subject to be released on bond pending removal proceedings. Again, the FBI 
may request that DHS continue to detain an alien even if the subject has no 
identifiable traces with anyone within the USIC, if the nature of the subject's 
activity indicated that they were involved in the planning of, or participation in, 
a terrorist related activity. All of these decisions would be made at the FBIHQ 
level, with input from the field offices, and the recommendation of the FBI 
would be passed to the DHS and/ or BOP through the National Joint Terrorism 
Task Force (NJTTF). Through the continued cooperation shown in the NJTTF, 
which was not in existence prior to September 11, 2001, the FBI will be better 
prepared to resolve alien background checks in a timely and efficient manner. 
In previous OIG correspondence, the concern around the FBI's definition of "a 
subject of interest" who would meet the criteria for detention was heard by the 
FBI. In the future, the FBI would consider "a subject of interest" as those 
individuals whose name and identifying information appear in the Terrorist 
Screening Center (Identities Tracking Database), or the circumstance 
surrounding the subject's detention would indicate a pending act of terrorism. 
If a subject's name is not in the Identities Tracking Database (ITD), and there is 
no apparent act of terrorism, the clearance of the investigation will occur at the 
level of the Special Agent in Charge (SAC) of the field office conducting the 
investigation, with notification to the appropriate unit within FBIHQ. This 
system will directly address the OIG's concern that clearance investigations, 
including checks with other agencies, is completed in a timely manner. 

Prior to September 11, 2001, the FBI had 12% of total agent resources 
working on counterterrorism investigations. In the first three months following 
the attacks, more than half of the FBI's total resources were working on 
counterterrorism investigations. By the end of June 2003, the number of field 
agents working counterterrorism had leveled out to approximately 26% of total 
resources. However, the number of agents working on counterterrorism 
investigations has continued to be higher than the Funded Staffing Level (FSL) 
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and, as of September 3, 2003, the Counterterrorism Division was utilizing 
approximately 950 agents over FSL. 

The FBI has enhanced the National Name Check Unit, within the 
Records Management Division, to where it stands today with 119 full time 
employees. The National Name Check Unit is now in a position to directly deal 
with the large amount of CIA cables being received by the FBI requesting name 
checks. In those cases where there are name matches, the cables are directed 
to the appropriate unit within FBIHQ which has responsibility for either the 
subject's country of origin, or group affiliation, for further investigation and 
analysis. With this re-allocation of resources, the FBI is in a better position 
today to deal with a similar situation to the detention of aliens as occurred in 
the days, and months, after September 11, 2001. 

FBIHQ has established a policy (effective January 25, 2002) which 
requires each field office to report, via "Urgent Reports", all significant events 
occurring within a field office's jurisdiction to the Strategic Information & 
Operations Center (SIOC) immediately. The detention of any alien on the 
grounds of suspected terrorism connections would require such a reporting to 
FBIHQ. 

Priority criteria for FBI investigations has been developed. Threats 
reported to the FBI through the CT Watch receive the highest priority as the 
primary mission and focus of the FBI is to prevent, detect and deter terrorist 
attacks against the United States and its citizens both at home and abroad. Of 
the threats received, those dealing with weapons of mass destruction, including 
chemical, biological, radiological and nuclear threats are given the highest 
priority. Counterterrorism operations and investigations are prioritized based 
on the FBI's National Threat Assessment. This threat assessment identified the 
known, active, terrorist groups having a presence in the United States and 
ranked them into three tiers. Those that are prioritized in the first tier have 
high intentions to harm the homeland, moderate to strong links with Al-Qa'ida, 
and high capabilities to inflict harm. Those that are in the third tier may not 
have any perceived intention to harm the United States homeland, little or no 
link with Al-Qa'ida and a low capability to inflict harm today. The prioritization 
of groups does not mean that those lower tiered groups are necessarily less 
threatening. Each threat to the United States must be investigated and each is 
considered significant until proven otherwise. This same criteria will be used 
in any future major investigation where large numbers of individuals are 
subject to detention. 

OIG Second Analysis 

We believe that the DOJ's second response addresses the core concerns 
of our recommendation. The response describes how decisions will be made to 
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determine whether someone is "of interest" to the FBI, and describes a protocol 
on how that decision will be made. For its initial decision, the FBI will rely on 
information from various places, including from the Terrorist Threat Integration 
Center and the Terrorist Screening Center (TSC) . Both of these entities are in 
the beginning stages of development, particularly the TSC which is not fully 
operational. But we believe that the steps described by the DOJ provide 
concrete information on how decisions will be made on whether an alien is of 
interest to the FBI or whether the alien should be handled according to normal 
immigration procedures. The protocols appropriately allow for additional 
information to be considered. How this and other information is used in 
response to a crisis will be important in avoiding recurrences of problems like 
those described in the Detainee Report. But we believe that these protocols are 
a significant step forward in addressing this important issue. 

The response also describes additional resources devoted to name checks 
and provides a general description of levels of priorities to be given certain 
investigations. Again, how these resources are deployed and the procedures 
that are implemented in practice will be critical, but we believe that the 
structure outlined by the DOJ is responsive to our recommendation. 
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Recommendation 2 

Status: Closed 

OIG Recommendation 

The FBI should provide immigration authorities (now part of the 
Department of Homeland Security (DHS)) and the BOP with a written 
assessment of an alien's likely association with terrorism shortly after an arrest 
(preferably within 24 hours). This, in turn, would assist the immigration 
authorities in assigning the detainee to an appropriate detention facility and 
the BOP in determining the appropriate security level within a particular 
facility. In addition, the FBI should promptly communicate any changes in its 
assessment of the detainee's connection to terrorism so that the DHS and BOP 
can make appropriate adjustments to the detainee's conditions of confinement. 

DOJ First Response 

We agree with the idea that the FBI should provide DHS and BOP with a 
statement as to whether or not the FBI has a continued interest in an 
individual alien as expeditiously as possible. The FBI should also update DHS 
and BOP as new information of significance becomes available. Depending on 
the individual circumstances of the national emergency and the number of 
aliens involved, however, it may not be possible for the FBI to provide detailed 
written information as to an alien's suspected ties to terrorism within the 
twenty- four hour time frame suggested by the OIG. Also, it may not be 
desirable for the FBI to widely disseminate sensitive law enforcement or 
national security information related to the FBI's specific concerns about an 
individual alien. We will work with DHS to designate points of contact within 
the FBI, BOP and DHS to exchange information that is particularly sensitive 
through established channels. 

OIG First Analysis 

The DOJ appears to agree in principle with the recommendation that the 
FBI should provide the DHS and the BOP with a statement of its interest in a 
detainee held in connection with a terrorism investigation as expeditiously as 
possible. We also recognize that in some cases the FBI should not disseminate 
sensitive law enforcement information about a particular detainee, and we 
realize that a variety of factors will affect what information can and should be 
provided. However, we believe the FBI should normally provide the DHS with 
sufficient information to justify continued detention, denial of bond, and other 
restrictive actions. In addition, the FBI should provide the DHS and the BOP 
with timely information on individual detainees to enable both agencies to 
make appropriate decisions on detention security levels. Moreover, we believe 
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that, in most cases, the FBI's statements should be provided to the DHS and 
the BOP in writing, and should be maintained in the detainee's case file. 

To close this recommendation, we request that the FBI provide us by 
October 3, 2003, with specific details of the type of information it plans to 
provide to the DHS and the BOP with regard to its continued interest in a 
detainee. 

DOJ Second Response 

The FBI agrees with the recommendation of providing a "statement of 
interest" to DHS and BOP. While the FBI may not be able to provide such a 
statement within 24 hours in all cases, the FBI will provide the statement as 
expeditiously as possible while maintaining the integrity of the investigation 
and the national security of the United States. The FBI will strive to provide 
the "statement of interest" to DHS and BOP in writing. In circumstances where 
a written statement is not possible, the FBI will provide an initial statement of 
interest verbally and will provide a written statement as soon as possible 
thereafter. The FBI is in a position to provide a classified statement of interest 
to the appropriate DHS/BOP member, with a security clearance, on the NJTTF. 
The FBI has established points of contact with the DHS and BOP, by placing 
members of both organizations at the National Joint Terrorism Task Force 
(NJTTF), and it would be through this formal relationship that the 
dissemination of the information would occur. The FBI has also detailed 
personnel within the DHS to facilitate the exchange of information in the event 
that the DHS/BOP personnel assigned to the NJTTF were not available. 
Classified statements of interest will be protected under laws and procedures 
that apply generally to classified national security information. 

The FBI is of the opinion that with the creation of TTIC, and the FBI's 
active participation in this program, the entire intelligence community, not only 
the DHS, will have more complete access to all of the pertinent terrorist files in 
the FBI. Through TTIC, those members of the DHS and BOP with the 
appropriate access to TTIC's classified website will be able to review the file of a 
subject and the basis of that investigation. Any recommendations regarding 
detention of a subject would come from the appropriate unit at FBIHQ having 
oversight of the subject under investigation, with input from the appropriate 
field division. The Terrorist Screening Center (TSC) will be responsible for 
developing appropriate policies and criteria to ensure the accuracy of 
information in the consolidated watch list data base and to ensure that the 
legal safeguards are in place to protect the privacy rights and personal 
freedoms, consistent with our Constitution and legal framework. The TSC will 
also be responsible for quality control issues, such as ensuring the 
appropriateness of entering a particular name when warranted. It will 
consolidate overall responsibility for day-to-day operation of the nation's 
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various terrorist watch lists into a single interagency Center for the purpose of 
continuing efforts to protect the nation. As called for by the 9/11 
Congressional Joint Inquiry, this streamlined approach is designed to not only 
enhance operational efficiencies but to also clearly designate responsibility for 
the system - all with the goal of making the country safer. 

OIG Second Analysis 

The DOJ agrees with our recommendation to provide an assessment of 
an alien's suspected association with terrorism "as expeditiously as possible," 
but states that it may not be possible to do so within 24 hours in all cases. We 
agree that this may not be possible, but we believe that 24 hours should be the 
presumptive time frame. The DOJ response appears to recognize the 
importance of a quick response, and states that the FBI will strive to provide 
the statement of interest in writing, as we recommended. The response also 
indicates that if the initial statement of interest is oral, the FBI will provide a 
written statement as soon as possible thereafter. This is responsive to our 
recommendation . 
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Recommendation 4 

Status: Open 

OIG Recommendation 

Unless the federal immigration authorities, now part of the DHS, work 
closely with the Department and the FBI to develop a more effective process for 
sharing information and concerns, the problems inherent in having aliens 
detained under the authority of one agency while relying on an investigation 
conducted by another agency can result in delays, continuing conflicts, and 
concerns about accountability. At a minimum, we recommend that 
immigration officials in the DHS enter into a Memorandum of Understanding 
(MOU) with the Department and the FBI to formalize policies, responsibilities, 
and procedures for managing a national emergency that involves alien 
detainees. An MOU should specify a clear chain of command for any inter- 
agency working group. Further, the MOU should specify information sharing 
and reporting requirements for all members of such an inter-agency working 
group. 

DOJ First Response 

The creation of a new Department of Homeland Security (DHS) has, by 
definition, changed the way such a situation will be handled in the future. In 
particular, initial decisions whether to seek to detain illegal aliens during the 
course of an investigation into their possible terrorist ties will be made 
primarily by DHS. The Department of Justice and the FBI will continue to 
provide information for DHS to use in that process. We believe that the 
information sharing MOU already signed by the Department of Justice and 
DHS will provide DHS with information relevant to detention determinations. 
We are willing to consider taking additional measures and providing additional 
information requested by DHS as well. We have communicated the substance 
of our response on this recommendation to DHS and are awaiting their views. 

Finally, as noted in our response to recommendation 1 , we would note 
that there are likely to be cases where the FBI may not have a great deal of 
specific information about an individual alien but it may nevertheless be 
extremely concerned about the release of the alien without further 
investigation. In that regard, we disagree with the implied point made in the 
recommendation's preface, that the fact that an alien was arrested in 
connection with a PENTTBOM lead was not a sufficient basis for detention. 
Release on bond during removal proceedings is discretionary relief, not a right. 
The fact that an alien was encountered during a PENTTBOM lead and 
warranted further investigation by the FBI was a basis for the concern that the 
alien posed a danger and a risk of flight and was thus a proper basis for 
pursuing detention. We do agree, however, that efforts should be made to 
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pursue investigative leads quickly to keep such detention brief, understanding 
that FBI resources again may face competing priorities in the event of future 
terrorist attacks. 

OIG First Analysis 

As noted in the DOJ's response, in March 2003 the DOJ entered into an 
MOU with the DHS and the CIA that, according to the MOU, "provides a 
framework and guidance to govern information sharing, use, and handling" 
between the three agencies. Section 3(p) of the MOU, entitled "Information 
Sharing Mechanisms," states that as soon as practicable the agencies "shall 
agree upon specific mechanisms" for sharing specific information and may 
designate "focal points, to maximize the effectiveness and coordination for 
providing covered information. Subsequent arrangement for information 
sharing may be reached upon the approval of the parties of their designees." 

This MOU, while providing a broad framework of inter-agency 
cooperation, necessarily does not provide the level of detail specific to many 
potential scenarios. Moreover, as evidenced in the sections cited above, the 
MOU envisions the creation of additional mechanisms for sharing information 
on a variety of issues. 

With respect to our recommendation, the OIG suggested that the DOJ 
and the DHS formalize policies, responsibilities, and procedures for managing a 
national emergency that involves alien detainees. The DOJ's response appears 
receptive to this idea, and suggests that it is willing to consider taking 
additional steps, beyond those outlined in the broad MOU, to provide the DHS 
with additional information relevant to its detention determination for aliens. 
However, the response does not state what the additional steps will be or how 
they will be implemented. 

To close this recommendation, we request that the DOJ and the DHS 
provide by October 3, 2003, further information as to the specific mechanisms 
for managing a national emergency that involves alien detainees. In addition, 
we request a copy of the DHS response regarding the DOJ's willingness to 
consider taking additional measures and providing additional information to 
the DHS. 

Finally, the DOJ's response states that "we disagree with the implied 
point made in the recommendation's preface, that the fact that an alien was 
arrested in connection with a PENTTBOM lead was not a sufficient basis for 
detention. Release on bond during removal proceedings is discretionary relief, 
not a right. The fact that an alien was encountered during a PENTTBOM lead 
and warranted further investigation by the FBI was a basis for the concern that 
the alien posed a danger and a risk of flight and was thus a proper basis for 
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pursuing detention." This is similar to the statement in the second paragraph 
of the DOJ's response to the OIG recommendations, which states: 
The OIG report implies that perhaps certain of the 762 aliens detained in 
connection with the September 1 1 investigation should not have been detained 
while the Federal Bureau of Investigation (FBI) continued to investigate their 
potential ties to terrorism. We believe that the Department made a sound 
policy decision immediately after the September 1 1 attacks to detain aliens 
present in the United States who might have connections with or possess 
information pertaining to terrorism activities against the United States until they 
were cleared by the FBI, These detentions were lawful and necessary to protect 
both the American people and the integrity of the largest criminal investigation 
in history, as we did not want to lose potential suspects or witnesses. While 
aliens in removal proceedings are not entitled to be released on bond, we agree 
that, if we were to face a similar situation in the future, efforts should be made 
to complete the investigations as quickly as possible. [Emphasis added.] 

While we appreciate the DOJ's intention in the future to conduct 
clearance investigations more expeditiously, we believe the DOJ's response 
misperceives part of the OIG's recommendation. We did not criticize the 
decision to hold and investigate those aliens present in the United States who 
had violated immigration laws and who the DOJ believed had connections with 
or possessed information pertaining to terrorist activities. Rather, we criticized 
the haphazard and indiscriminate manner in which the FBI labeled many 
detainees as "of interest" because they potentially had connections to or 
information about terrorism. As we stated in the report, even in the hectic 
aftermath of the September 11 attacks, we believe the FBI should have taken 
more care to distinguish between those aliens who it actually suspected of 
having a connection to terrorism from those aliens who were simply encountered 
coincidental to a PENTTBOM lead. In New York, all illegal aliens encountered 
coincidental to a PENTTBOM lead were considered terrorism suspects and 
therefore subject to clearance investigations, while in other parts of the country 
the FBI made distinctions as to which aliens it considered terrorism suspects. 
We believe this determination should have been more considered and more 
uniform throughout the country, given the significant ramifications that flowed 
from this initial determination. 

DOJ Second Response 

As stated in the responses to Recommendations 1 and 2, DHS is working 
closely with the FBI through their participation in the Foreign Terrorist 
Tracking Task Force (FTTTF), established by Homeland Security Presidential 
Directive (HSPD)-2, dated October 29, 2001. Additionally, HSPD-6, dated 
September 16, 2003, established the Terrorist Screening Center (TSC) with 
specific DHS participation. The combination of these two entities establishes 
new information sharing capabilities. Specifically, the FTTTF maintains a data 
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mart with DHS's immigration data and FBI's counter-terrorism data to identify 
common interests of the two agencies and assist in locating terrorists and their 
supporters. The TSC will maintain a consolidated list of terrorists and those 
appropriately suspected to be or have been involved in activities constituting, 
in preparation for, in aid of, or related to terrorism. These capabilities enhance 
the government's ability to quickly locate and determine an individual's 
association with terrorists. 

It is clear that, as a general matter, when an alien is arrested on 
immigration charges, the FBI will provide DHS with information; DHS will then 
make the determination whether a specific alien should be detained. We are 
currently exchanging views with DHS regarding the potential terms of a MOU 
that would address the detention of aliens following a future terrorist attack. 
We believe that we will need some time to complete these negotiations because 
it is necessary to preserve flexibility for handling national security-related cases 
and want to ensure that a potential MOU does not unduly constrain both 
Departments' ability to adjust readily to different conditions that we may not 
have contemplated. In the meantime, the mechanisms described in the 
responses to the first and second recommendations ensure that the FBI will 
provide appropriate information to DHS in relevant situations. 

OIG Second Analysis 

The DOJ's second response states that the DO J and the DHS currently 
are exchanging views regarding an MOU that would address the detention of 
aliens following a future terrorist attack, and that such negotiations will take 
time to complete. In order to close this recommendation, please provide the 
specific MOU when it is completed or an update as to the status of its 
development by March 1, 2004. 
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Recommendation 5 

Status: Closed 

OIG Recommendation 

We believe it critical for the FBI to devote sufficient resources in its field 
offices and at Headquarters to conduct timely clearance investigations on 
immigration detainees, especially if the Department institutes a "hold until 
cleared" policy. The FBI should assign sufficient resources to conduct the 
clearance investigations in a reasonably expeditious manner, sufficient 
resources to provide timely information to other agencies (in this case, 
additional FBI agents to support the SIOC Working Group), and sufficient 
resources to review in a timely manner the results of inquiries of other agencies 
(in this case, completed CIA checks). In addition, FBI Headquarters officials 
who coordinated the detainee clearance process and FBI field office supervisors 
whose agents were conducting the investigations should impose deadlines on 
agents to complete background investigations or, in the alternative, reassign 
the cases to other agents. 

DOJ First Response 

We agree that it is important for the FBI to devote sufficient resources to 
these cases. We would note, however, that the FBI was strapped in an 
unprecedented way in the aftermath of the September 1 1 attacks, particularly 
following the anthrax attacks. 

In addition, the FBI will explore avenues to obtain additional investigative 
resources when a surge capacity is required during a crisis situation, perhaps 
based upon a declaration by the Director and/ or the Attorney General. For 
example, the additional resources to address a shortfall of investigative 
resources could be obtained through mutual aid agreements with other federal 
law enforcement agencies and the contracting or rehiring of FBI annuitants. 

OIG First Analysis 

We believe the DOJ's response addresses the main part of our 
recommendation. However, it is important to note that the OIG report 
acknowledged that the FBI was challenged in unprecedented ways by the 
September 1 1 attacks and the numerous investigative leads it had to follow in 
the aftermath of the attacks. Yet, we believe it was an unwise investigative 
strategy to hold detainees who the FBI apparently suspected of having some 
connection to terrorism without conducting reasonably expeditious 
investigations of them. For example, if these detainees actually had knowledge 
about the terrorism attacks, the FBI's failure to investigate reasonably quickly 
their ties to terrorism potentially resulted in the loss of valuable investigative 
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information. It also was unfair to allow the detainees who were labeled "of 
interest" to languish in highly restrictive detention without any clearance 
investigation being conducted. We believe that the FBI could have, and should 
have, reallocated some of its personnel that continued to work on non- 
terrorism related issues after September 1 1 to help with the clearance 
investigations of those detainees who the FBI had labeled "of interest" to the 
terrorism investigation. Alternatively, the FBI could have used the services of 
other federal, state, and local law enforcement personnel to help with the 
clearance investigations, many of whom had the necessary clearances and had 
volunteered to help the FBI in the aftermath of the September 1 1 attacks. 

The OIG agrees that the FBI should explore developing agreements with 
other federal law enforcement agencies that could provide additional 
investigative assistance to complete clearance investigations of detained aliens 
in a crisis situation. However, we continue to recommend that the FBI develop 
a tiered approach to conducting its background investigations. The DO J 
response does not address this issue. 

We believe the FBI should develop criteria to help decide which 
investigations to conduct first, so that potentially time-sensitive intelligence 
possessed by detainees may be exploited as soon as possible. In addition, 
conducting timely background investigations may clear individual detainees of 
any connections to terrorism, thereby avoiding unnecessarily prolonged 
detention. We also note that the DOJ has not addressed specifically any of the 
areas cited in the OIG report that caused delays (pages 58-64), such as delays 
at FBI Headquarters in sending informational requests to the CIA and 
difficulties in getting personnel with the appropriate skills and access to the 
necessary computers to analyze the CIA responses. 

To close this recommendation, the OIG requests more detailed 
information from the FBI by October 3, 2003, on its plans to address the 
resource and training deficiencies cited in the OIG report and on its efforts to 
explore cooperative agreements with other law enforcement agencies. 

DOJ Second Response 

Today there are 56 FBI Joint Terrorism Task Forces (JTTF) and 28 
annexes spread throughout the United States, with coverage to all states. The 
JTTFs are made up of over 25 different Federal agencies and hundreds of state 
and local law enforcement agencies. Every JTTF Officer, Agent, and Analyst 
has a Top Secret clearance which allows those members unfiltered access to all 
of the FBI's information. In addition to the local JTTFs spread across the 
country, the National Joint Terrorism Task Force is located at FBI 
Headquarters, where 35 different Federal agencies, with access to their 
respective databases, are represented. The FBI believes that the expansion of 
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the JTTF program has addressed the OIG recommendation of adding outside 
personnel to assist in the sharing of information, and at the same time utilizing 
the services of these additional personnel in future investigations. 

The FBI is of the opinion that with the creation, and participation in 
TTIC, the flow of information between not only the FBI and CIA will be 
completed in a more timely manner, but the exchange between the FBI and all 
members of the USIC will be enhanced. The FBI has enhanced the National 
Name Check Unit, within the Records Management Division, to where it stands 
today with 119 full time employees. The National Name Check Unit is now in a 
position to directly deal with the large amount of CIA cables being received by 
the FBI requesting name checks. TTIC will review, and subsequently 
nominate, the subjects of terrorist related investigations from various members 
of the intelligence community. After a review process, the subjects of 
investigative interest maybe referred to the Terrorist Screening Center (TSC). 

The Terrorist Screening Center (TSC) will consolidate all existing terrorist 
watch lists currently being used by the United States Government into a single 
function to provide accurate information to terrorist screeners around the 
country on a 24/7, real-time basis. This function will consolidate into one 
central location information that law enforcement, the Intelligence Community, 
and the State Department already possess. This integration of existing watch 
list functions of a variety of agencies will enhance the coordination, consistency 
and accuracy of on-going efforts by creating a mechanism for one-stop 
shopping to be sued by used by local, state, and Federal officers, as well as 
others who may have a need to receive this information. 

FBIHQ has established a policy (effective 01/25/2002) which requires 
each field office to report, via "Urgent Reports", all significant events occurring 
within a Field Division's jurisdiction to the Strategic Information & Operations 
Center (SIOC) immediately. The "Urgent Report" from the field office serves as 
a notification process to FBIHQ of a detention (or event) and the proposed 
course of investigation. The "Urgent Report" comes from the respective field 
division and goes to the executive management of FBIHQ, in addition to the 
substantive unit having oversight of that particular terrorist group or region of 
the work where the subject is from. The detention of any alien on the grounds 
of suspected terrorism connections would require such a reporting to FBIHQ. 

Priority criteria for FBI investigation has been developed. Threats 
reported to the FBI through the CT Watch receive the highest priority as the 
primary mission and focus of the FBI is to prevent, detect and deter terrorist 
attacks against the United States and its citizens both at home and abroad. Of 
the threats received, those dealing with weapons of mass destruction, including 
chemical, biological, radiological and nuclear threats are given the highest 
priority. Counterterrorism operations and investigations are prioritized based 
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on the FBI's National Threat Assessment. This threat assessment identified the 
known, active, terrorist groups having a presence in the United States and 
ranked them into three tiers. Those that are prioritized in the first tier have 
high intentions to harm the homeland, moderate to strong links with Al-Qa'ida, 
and high capabilities to inflict harm. Those that are in the third tier may not 
have any perceived intention to harm the United States homeland, little or no 
link with Al-Qa'ida and a low capability to inflict harm today. The prioritization 
of groups does not mean that those lower tiered groups are necessarily less 
threatening. Each threat to the United States must be investigated and each is 
considered significant until proven otherwise. These same criteria will be used 
in any future major investigation where large numbers of individuals are 
subject to detention. 

OIG Second Analysis 

We believe the additional resources that the FBI has devoted to 
counterterrorism investigations, JTTFs, the TSC, and the FBI Name Check Unit 
are important steps that could address the problems that we found stemming 
from insufficient resources devoted to clearance investigations in connection 
with the September 1 1 detainees. How those resources are used, and what 
priority is given to clearance investigations, ultimately will determine whether 
problems similar to the ones we described in the Detainee Report are repeated. 
The DOJ's response generally addresses the question of priority investigations, 
but does not directly address the issue of which investigations would be 
conducted first, or whether the FBI will impose deadlines or reassign cases to 
other agents to ensure that clearance investigations are conducted in a timely 
manner. Implementation of these priorities will be the key factor in preventing 
similar problems in the future. However, we believe that the DOJ's actions are 
responsive to our recommendation. 
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Recommendation 6 

Status: Closed 

OIG Recommendation 

We understand the resource constraints confronting the Department in 
the days and weeks immediately following the September 1 1 attacks. We also 
recognize that decisions needed to be made quickly and often without time to 
consider all the ramifications of these actions. However, within a few weeks of 
the terrorist attacks it became apparent to many Department officials that 
some of the early policies developed to support the PENTTBOM investigation 
were causing problems and should be revisited. Examples of areas of concern 
included the FBI's criteria for expressing interest in a detainee and the "hold 
until cleared" policy. We believe the Department should have, at some point 
earlier in the PENTTBOM investigation, taken a closer look at the policies it 
adopted and critically examined the ramifications of those policies in order to 
make appropriate adjustments. We recommend that the Department develop a 
process that forces it to reassess early decisions made during a crisis situation 
and consider any improvements to those policies. 

DOJ First Response 

We agree that policy decisions must always be subject to reassessment 
but do not agree that any new process for doing so should be created. There 
are already ample processes in place for the Department to reassess its 
practices and policies. For example, the Department's senior national security 
team convenes for regular bi-weekly meetings with the Deputy Attorney 
General and the Attorney General's Chief of Staff. There are also regular 
component head meetings with the Deputy Attorney General as well as 
numerous other formal and informal opportunities for raising policy issues 
with the Department's senior leadership. Of course, the success of any such 
process depends on the components involved to provide, through the 
components' leadership, ongoing advice and concrete recommendations 
through appropriate means. Such advice and recommendations allow for a 
meaningful assessment by the Department's policy makers. The Department's 
leadership must be informed of the issues by communications from the highest 
levels of the components, particularly during a crisis situation. The Attorney 
General and the Deputy Attorney General always are and always have been 
available if any Department component head wants to discuss an issue or raise 
a concern. 

OIG First Analysis 

This recommendation did not suggest that the DOJ lacks feedback 
mechanisms to reassess its activities under normal conditions. However, the 
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September 1 1 attacks were an unusual event and our report found that the 
DO J failed to reassess critical legal issues, such as its "hold until cleared" 
policy, in a timely manner. We continue to believe that the DOJ should 
develop a process - outside its normal processes - that would require a 
rigorous re-evaluation of policies and operations implemented during a 
national crisis. 

DOJ Second Response 

While we appreciate the views of the OIG, we respectfully disagree. In 
fact, former Deputy Attorney General Larry Thompson explicitly indicated in 
our July 21 response: "[w]e agree that policy decisions must always be subject 
to reassessment but do not agree that any new process for doing so should be 
created." The Department is continually reassessing policy decisions in an 
attempt to improve our performance, and the Office of the Inspector General 
plays an important role in that process. The fact that polices implemented 
since September 11, 2001, have evolved illustrate that we are willing and able 
to make changes to our policies through established processes. Accordingly, 
the Department has concluded that it is not necessary and that it might even 
be counterproductive to establish a new and separate bureaucratic process to 
evaluate policy decisions during a period of national crisis. 

OIG Second Analysis 

The DOJ states that it has carefully considered our recommendation to 
establish a specific process, outside the normal channels, to reassess early 
decisions made during a crisis situation and consider improvements to those 
policies. The DOJ believes its normal processes are adequate and that it might 
be counterproductive to establish a new and separate process to evaluate 
policy decisions during a crisis. We continue to believe that it would be useful 
to establish such a mechanism - in advance of a crisis - to assess initial 
decisions, although we recognize that the DOJ's current mechanisms may work 
effectively if they are fully used during such a crisis. Ultimately, however, it is 
the DOJ's responsibility to manage such emergencies. Senior officials believe 
that mechanisms currently in existence are adequate and, more importantly, 
will be used to reassess initial decisions in a future crisis. Because the DOJ 
has carefully considered this recommendation - even though it has declined to 
adopt it - we are closing this recommendation. 
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Recommendation 9 

Status: Closed 

OIG Recommendation 

We recommend that Offices of General Counsel throughout the 
Department establish formal processes for identifying legal issues of concern - 
like the perceived conflict between the Department's "hold until cleared" policy 
and immigration laws and regulations - and formally raise significant 
concerns, in writing, to agency senior management and eventually Department 
senior management for resolution. Such processes will be even more 
important now that immigration responsibilities have transferred from the 
Department to the DHS. 

DOJ First Response 

We agree with this recommendation. Department of Justice components 
should already be aware that, throughout the Department, components have 
an obligation to raise significant legal or policy concerns through the chain of 
command to component heads and agency leadership by appropriate means. 
The Department's leadership should be informed of such issues by 
communications from the highest levels of the components. With either policy 
or legal issues of great import, it may not be adequate to simply raise them in 
passing. Rather, it may be appropriate to raise them in writing, with a clear 
identification of the issues and an analysis of potential alternatives. 

The Department's Office of Legal Counsel (OLC) has always been and 
remains available to provide legal advice to components, as OLC considers and 
sets forth the definitive legal position of the Department and the Executive 
Branch. The new Department of Homeland Security (DHS) may avail itself of 
OLC's services in the event DHS believes it needs further guidance on legal 
issues. 

OIG First Analysis 

As we noted in our analysis of Recommendation 6, normal processes 
often break down in a crisis situation, and we continue to believe that 
development of a formal process to raise significant legal issues for resolution 
by senior management would be useful. For example, as discussed in our 
report, high-level DOJ officials responsible for coordinating immigration issues 
should have considered the legal ramifications of the DOJ's "hold until cleared" 
policy well before the end of January 2002 when the policy was changed. 

While we recognize that DOJ leaders and OLC are available for 
consultation with regard to all legal issues, we believe a more formal 
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mechanism should be established to ensure that significant legal and policy 
concerns are considered and addressed in crisis situations. 

DOJ Second Response 

Although we agree with the recommendation that legal and policy issues 
should be raised in writing to senior Department leadership, we again 
respectfully disagree that a new process should be established to raise such 
issues during a time of national crisis. In fact, during a crisis situation, we 
believe that it is even more critical to use the already established lines of 
communication, through the chain of command to component heads and 
agency leadership to the Department's leadership, to ensure that all of the 
relevant officials are aware of issues of concern that need to be addressed. We 
have, therefore, concluded that agency leadership will notify the Department's 
leadership through existing processes and will provide concrete advice as to 
how to resolve the issue. 

OIG Second Analysis 

Similar to the preceding recommendation, the DOJ agrees with the intent 
of this recommendation to raise in writing to DOJ leadership legal and policy 
issues, but it does not believe that any new process needs to be created to 
ensure that relevant officials are aware of issues of concern that need to be 
addressed. We continue to believe that Offices of General Counsel should 
establish a formal process to discuss issues of concern and to ensure that 
significant matters are raised in writing at an early stage during a crisis. 
However, we recognize that the DOJ's current mechanisms can work effectively 
in a crisis if fully used. Therefore, because the DOJ has carefully considered 
our recommendation and has indicated it will use established lines of 
communication in a future crisis, we are closing this recommendation. 
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Recommendation 10 

Status: Open 

OIG Recommendation 

We recommend that the BOP establish a unique Special Management 
Category other than WITSEC for aliens arrested on immigration charges who 
are suspected of having ties to terrorism. Such a classification should identify 
procedures that permit detainees reasonable access to telephones more in 
keeping with the detainees' status as immigration detainees who may not have 
retained legal representation by the time they are confined rather than as pre- 
trial inmates who most likely have counsel. In addition, BOP officials should 
train their staff on any new Special Management Category to avoid repeating 
situations such as when MDC staff mistakenly informed people inquiring about 
a specific September 1 1 detainee that the detainee was not held at the facility. 

DOJ First Response 

We concur with this recommendation. The BOP originally believed the 
new Management Interest Group 155 category that was implemented in late 
October 2001 would correct the problems the initial WITSEC assignment had 
created with regard to the September 1 1 immigration detainees. Upon further 
review, the BOP believes that this new category continued to cause similar 
confusion, as the procedures lacked specificity. Accordingly, new procedures 
will be established for the use of the Management Interest Group 155 category 
that provide clear and specific guidance. Training will then be provided to 
appropriate staff, which we believe will prevent any potential 
misunderstandings about the category. 

OIG First Analysis 

To close this recommendation, please provide us by October 3, 2003, 
with a copy of the BOP's new procedures and information about its completed 
or planned training. 

DOJ Second Response 

The Bureau of Prisons (BOP) has developed a new policy to address many 
of the OIG's recommendations. The creation of this policy is an important task 
that the BOP has taken seriously in order to ensure the policy addresses as 
many issues as possible regarding the housing of detainees during a crisis 
situation. While the BOP has completed the review of the policy within the 
BOP management structure, BOP procedures require management to provide 
the Union with an opportunity to review all new and /or modified policies. 
Based on the BOP's contract, the Union has the right to invoke negotiations 



U.S. Department of Justice, Office of the Inspector General 



24 



within 30 days of receipt. Should the Union choose to invoke negotiations on 
this policy, the possibility does exist for revision. Therefore, although this 
policy has been signed, it has not yet been implemented. A copy of the new 
policy is attached at Tab 1 . It has been identified as "Limited Official Use - 
Staff Access Only" because the BOP believes that the release of this information 
outside the Federal law enforcement community could compromise the security 
of the BOP's institutions and the safety of BOP staff and the general public. 

The new BOP policy, entitled "Management of Select Inmates During 
National Security Emergency Situations," provides clear and specific 
procedures, to include telephone access for inmates classified as Category I 
Management Interest Inmates. The BOP will incorporate training on this policy 
into the BOP's FY 2005 annual training requirement. Annual training is a 
mandatory training requirement for all BOP staff and is completed during the 
first 4 months of the calendar year. In addition, training will be provided 
during the National Captains' and Associate Wardens' Training in FY 2004, as 
well as during the BOP Wardens' Training in FY 2005. 

OIG Second Analysis 

We believe the BOP's new policy, if implemented, will address the 
concerns underlying this recommendation. The new policy establishes a 
specific inmate category for "of interest" detainees, designates the Intelligence 
Section at BOP Headquarters as the unit responsible for determining whether 
detainees are still of investigative interest related to a national emergency (to be 
updated at least monthly), and mandates that all information used to support 
an inmate's classification as an "of interest" detainee be documented in the 
inmate's central BOP file. 

If fully implemented, we believe this policy should avoid the problems 
that were created by the BOP's classification of the September 1 1 detainees as 
"WITSEC" inmates. To close this recommendation, please notify us when the 
policy is implemented. If not implemented before March 1, 2004, please 
provide us with an update on the status of the policy. 
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Recommendation 11 

Status: Closed 

OIG Recommendation 

Given the highly restrictive conditions under which the MDC housed 
September 11 detainees, and the slow pace of the FBI's clearance process, we 
believe the BOP should consider requiring written assessments from 
immigration authorities and the FBI prior to placing aliens arrested solely on 
immigration charges into highly restrictive conditions, such as disciplinary 
segregation in its AD MAX SHU. Absent such a particularized assessment from 
the FBI and immigration authorities, the BOP should consider applying its 
traditional inmate classification procedures to determine the level of secure 
confinement required by each detainee. 

DOJ First Response 

We agree the FBI should provide the BOP with a statement (verbal or 
written) as to the FBI's interest in the alien but the BOP does not believe that a 
detailed assessment should be required. The BOP and FBI will discuss whether 
to implement a system to review the level of security for immigration detainees 
at regular intervals. 

OIG First Analysis 

We continue to believe, as we stated in the discussion of 
Recommendation 2, that FBI statements provided to the BOP and DHS 
regarding its interest in specific detainees normally should be in writing and be 
placed in the detainee's case file. The information provided by the FBI to the 
DHS also should be sufficiently detailed to justify the detainees' continued 
detention, whether the detainee should be released on bond, and other related 
issues. Further, the information provided to the BOP should be sufficient to 
allow it to make an assessment of the detainees' potential security risks and 
justify confinement under highly restrictive conditions, such as disciplinary 
segregation in an Administrative Maximum Special Housing Unit, or AD MAX 
SHU. Absent such a particularized assessment from the FBI and immigration 
authorities, the BOP should consider applying its traditional inmate 
classification procedures to determine the level of secure confinement required 
by each detainee. 

To close this recommendation, we request that the DOJ provide, by 
October 3, 2003, the results of discussions between the FBI and the BOP about 
whether to implement a system to review periodically the security level of 
immigration detainees. Specifically, we request that the DOJ's response 
address whether the BOP plans to use its inmate classification procedures to 
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determine an appropriate level of confinement in cases where no information is 
forthcoming from the FBI about the security risk posed by individual 
immigration detainees. 

DOJ Second Response 

The FBI will provide either a verbal or written statement to the BOP and 
DHS as to their interest in a detainee. If a written statement is received from 
the FBI, the BOP will place the information in the inmate's central file. If only 
a verbal statement is provided, this information will be documented by BOP 
staff in the inmate's central file. Along with, or in the absence of this statement 
the BOP will apply its traditional inmate classification procedures to determine 
the level of secure confinement required by each detainee. Additionally, on a 
monthly basis the BOP will request and receive a status update from the FBI 
for each Category I Management Interest Inmate, to determine if continuation 
in highly restrictive conditions of confinement is still warranted. All 
information used to support the inmate's classification as a Category I 
Management Interest Inmate will be documented in the inmate's central file. 

OIG Second Analysis 

These actions are responsive to the recommendation and we therefore 
consider it closed. 
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Recommendation 12 

Status: Closed 

OIG Recommendation 

We found delays of days and sometimes weeks between when the FBI 
notified the BOP that a September 1 1 detainee had been cleared of ties to 
terrorism and when the BOP notified the MDC that the detainee could be 
transferred from its ADMAX SHU to the facility's general population, where 
conditions were decidedly less severe. We recommend that BOP Headquarters 
develop procedures to improve the timeliness by which it informs local BOP 
facilities when the detention conditions of immigration detainees can be 
normalized. 

DOJ First Response 

We also believe it is important that timely notifications are made. The 
BOP will develop written procedures regarding the timeliness by which we 
inform local BOP facilities when the detention conditions of detainees can be 
normalized. 

OIG First Analysis 

To close this recommendation, the OIG requests by October 3, 2003, a 
copy of the written procedures for informing local BOP facilities when a 
detainee's detention conditions can be normalized. 

DOJ Second Response 

A time frame of 2 business days has been established regarding the 
timeliness by which local facilities are informed the detention conditions of 
detainees can be normalized. This time frame is contained in the BOP's new 
policy described in the response to Recommendation 10, which is attached at 
Tab 1 and marked as "Limited Official Use - Staff Access Only." 

OIG Second Analysis 

The new BOP policy requires that the BOP's Assistant Director of 
Correctional Programs provide written authorization within two business days 
to the affected BOP institution when an "of interest" inmate has been removed 
from the new Category I Management Interest assignment. The new policy also 
stipulates that the BOP institution holding the inmate must remove the inmate 
from the Category I status within 24 hours. This policy is responsive to our 
recommendation and we consider the recommendation closed. 
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Recommendation 13 

Status: Open 

OIG Recommendation 

We found evidence indicating a pattern of physical and verbal abuse by 
some MDC corrections staff against some September 11 detainees. While the 
OIG is continuing its administrative investigation into these matters, we believe 
MDC and BOP management should take aggressive and proactive steps to 
educate its staff on proper methods of handling detainees (and inmates) 
confined in highly restrictive conditions of confinement, such as the ADMAX 
SHU. The BOP must be vigilant to ensure that individuals in its custody are 
not subjected to harassment or more force than necessary to accomplish 
appropriate correctional objectives. 

DOJ First Response 

We agree the BOP must remain vigilant to ensure individuals in our 
custody are not subjected to harassment or more force than necessary. The 
BOP will develop a new policy outlining specific procedures for highly restrictive 
conditions of confinement for detainees. This new policy will encompass 
procedures for implementing many of the recommendations made by the OIG. 
Once the policy is published, training will be scheduled to familiarize staff. In 
the view of the BOP, however, the OIG's finding that there was a "pattern of 
physical and verbal abuse" by MDC staff is premature in that there is a 
continuing investigation into this matter. To date, the BOP has not received 
any investigative reports from the OIG sustaining misconduct against staff 
which would support this conclusion. 

OIG First Analysis 

As discussed in the report, the OIG concluded that the evidence 
indicated a pattern of physical and verbal abuse by some correctional officers 
against some September 1 1 detainees housed at the MDC in Brooklyn, New 
York. In June 2003, we provided an interim briefing to the BOP about our 
investigation and our findings. The OIG has continued its investigation into 
these issues and has found additional evidence to support this finding. We are 
now in the process of concluding our investigation into these issues, and we 
plan to submit a detailed report to the BOP in the near future that contains 
findings and recommendations with regard to individual BOP correctional 
officers, as well as systemic issues that the follow-up investigation has 
identified. We also intend to release publicly the general findings of that 
report. 
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To close this recommendation, the OIG requests a copy by October 3, 

2003, of the new BOP policies to address procedures for handling detainees in 
highly- restrictive conditions of confinement and a schedule for BOP employee 
training on these new policies. 

DOJ Second Response 

The new BOP policy, described in the response to Recommendation 10 
and attached at Tab 1 marked as "Limited Official Use - Staff Access Only," 
outlines specific procedures for highly restrictive conditions of confinement for 
detainees, including a section which specifically addresses the professionalism 
of staff. The BOP will incorporate training in this regard into the BOP's FY 
2005 annual training requirement. The training regarding employee code of 
conduct and treatment of inmates will be facilitated by the warden or associate 
warden at each institution. In addition, training will be provided during the 
National Captains' and Associate Wardens' Training in FY 2004, as well as 
during the BOP Wardens' Training in FY 2005. 

OIG Second Analysis 

We believe that the BOP's actions are generally responsive to our 
recommendation. The new BOP policy states, among other things, that BOP 
staff should conduct themselves in a professional manner at all times and that 
any physical or verbal abuse against detainees is "unacceptable." In addition, 
the BOP has indicated it will provide training to BOP employees on these issues 
beginning in fiscal year 2004. To close this recommendation, by March 1, 

2004, please provide us with a description of that training and when it will 
occur. 

In addition, in December 2003 the OIG provided to the BOP a 
supplemental report on allegations of physical and verbal abuse against 
detainees at the MDC. The supplemental report contained an Appendix 
detailing the evidence against individual employees. To close this 
recommendation, please provide by March 1, 2004, the actions that the BOP 
has taken in response to that supplemental report. 
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Recommendation 14 

Status: Closed 

OIG Recommendation 

BOP and MDC officials anticipated that some September 1 1 detainees 
might allege they were subject to abuse during their confinement. 
Consequently, they took steps to help prevent or refute such allegations by 
installing cameras in each ADMAX SHU cell and requiring staff to videotape all 
detainees' movements outside their cells. Unfortunately, the MDC destroyed 
the tapes after 30 days. We recommend that the BOP issue new procedures 
requiring that videotapes of detainees with alleged ties to terrorism housed in 
ADMAX SHU units be retained for at least 60 days. 

DOJ First Response 

We agree with the principle behind this recommendation but are unsure 
as to whether the recommended 60 days will be adequate to address the issue. 
The BOP will further study the length of time videotapes should be maintained 
in these circumstances and develop policy to implement. 

OIG First Analysis 

As we discussed in the report, the BOP's decision to allow MDC staff to 
destroy or reuse videotapes after 30 days hampered the usefulness of the 
BOP's videotape system to prove or disprove allegations of abuse raised by 
individual detainees. We agree that retaining the videotapes for 60 days may 
not be adequate to address this issue: our recommendation was that 60 days 
was the minimum retention period that the BOP should consider. For 
example, the BOP may determine that it should retain all videotapes related to 
a detainee for one year after the alien is released or removed from BOP custody, 

To close this recommendation, we request a copy of the BOP's new 
videotape retention policy by October 3, 2003. 

DOJ Second Response 

The BOP has conducted a review regarding the length of time videotapes 
should be maintained in these circumstances. The attached new BOP policy, 
which is described in the response to Recommendation 10, attached at Tab 1 
and marked as "Limited Official Use - Staff Access Only," indicates there may 
be times when it is deemed necessary to videotape the inmate (s) routine 
movement outside his/her cells, and the staff entrances into the inmate's cell. 
The decision to record this activity will be determined on a case-by-case basis 
and approved only by the Assistant Director, Correctional Programs Division. 
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The specific time frame for retention of videotapes will be 6 months and has 
been incorporated into the new policy. 

OIG Second Analysis 

The new BOP policy requires its staff to retain for six months videotapes 
that depict routine inmate movements outside cells and BOP officers' entrances 
into the cells of inmates who are confined pursuant to national emergencies. 
We believe this adequately addresses our recommendation and therefore 
consider this recommendation closed. 
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Recommendation 15 

Status: Closed 

OIG Recommendation 

We recommend that the BOP ensure that all immigration detainees 
housed in a BOP facility receive full and timely written notice of the facility's 
policies, including procedures for filing complaints. We found that the MDC 
failed to consistently provide September 1 1 detainees with details about its 
Administrative Remedy Program, the formal process for filing complaints of 
abuse. 

DOJ First Response 

We agree with this recommendation. BOP policy requires each inmate 
acknowledge receipt of the rules and regulations of confinement, including 
procedures for filing complaints. We will take the necessary steps to reinforce 
this policy and ensure the notice is provided in a clear and consistent manner. 

OIG First Analysis 

As discussed in our report, an MDC official told the OIG that all 
September 1 1 detainees received a facility handbook when they were processed 
into the MDC. However, MDC staff apparently confiscated the handbooks as 
unacceptable items for the detainees to retain in their AD MAX SHU cells and, 
instead, provided many of the detainees with a 2-page summary of MDC 
policies that did not contain information about procedures for filing a formal 
complaint. We believe that if the BOP ultimately decides for security reasons 
that detainees should not be permitted to keep the full facility handbook in 
their cells, any summary of these policies must contain information describing 
the process for filing a formal complaint. 

To close this recommendation, we request by October 3, 2003, a copy of 
the specific actions the BOP will take to reinforce its policies and to ensure that 
detainees are informed about the rules and regulations of BOP detention 
facilities in which they are confined. 

DOJ Second Response 

The importance of all detainees receiving full and timely notice of BOP's 
policies, including procedures for filing complaints, has been reiterated to all 
Chief Executive Officers (CEOs) in the attached memorandum from the Director 
dated October 30, 2003 (see Tab 2). 
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OIG Second Analysis 



We believe the clarification of BOP policy contained in the October 2003 
memorandum from the Director is responsive to this recommendation. The 
policy for Category I inmates is explicit that they must receive and be permitted 
to retain the Admission and Orientation Handbook, which includes the 
procedures for filing an Inmate Request to Staff and Administrative Remedies. 
The memorandum from the Director of the BOP also explicitly states that all 
newly admitted inmates should "receive full and timely written notice of our 
policies and are allowed to retain institution and Admission and Orientation 
handbooks, which should include the Inmate's Rights and Responsibilities." It 
further states that, "These documents should be issued during intake and 
include procedures for filing Inmate Request to Staff and Administrative 
Remedies in accordance with current BOP policy." These actions reinforce BOP 
policy that detainees be informed about BOP rules and regulations, including 
those for filing a formal complaint. We therefore consider this recommendation 
closed. 
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Recommendation 16 

Status: Open 

OIG Recommendation 

Some MDC correctional staff asked detainees "are you okay" as a way to 
inquire whether they wanted their once-a-week legal telephone call. Detainees 
told the OIG that they misunderstood this question and, consequently, 
unknowingly waived their opportunity to place a legal call. We recommend 
that the BOP develop a national policy requiring detainees housed in SHUs to 
affirm their request for or refusal of a legal telephone call, and that such 
affirmance or refusal be recorded in the facility's Legal Call Log. 

DOJ First Response 

We will incorporate into the policy described in the response to 
Recommendation 13 the need to allow detainees held in highly restrictive 
conditions of confinement an appropriate level of communication with counsel. 
This policy will include the requirement that staff ensure detainees gain initial 
access to an attorney and that staff document such access (or refusal by the 
inmate) . This policy will be helpful for immigration detainees who have the 
right to counsel at no expense to the government. 

We would note that we have become increasingly aware that with respect 
to certain pretrial inmates legal phone calls may present substantial 
opportunities for the transmission of information that could threaten national 
security and/ or public safety. These calls are unmonitored and the staff 
cannot verify or control who is a party to the call. Accordingly, we intend to 
carefully review our policy on legal phone calls for pretrial inmates. 

Once detainees have obtained counsel, we believe our current policies 
and procedures provide sufficient opportunities for pretrial inmates (defined in 
28 C.F.R. § 551.101(a)(1) to include detainees) to communicate with legal 
counsel. Detainees have access to unmonitored inmate-attorney 
correspondence, an opportunity for private legal visits on a daily basis, and the 
ability to make unmonitored calls to their attorney upon the inmate's request, 
as often as resources of the institution allow. 28 C.F.R. § 551.1 17. This access 
is available to all detainees and other pretrial inmates including those assigned 
to Special Housing Units (SHU). 

OIG First Analysis 

The BOP agrees in principle with our recommendation to revise its 
policies to facilitate detainees' ability to obtain legal representation when they 



U.S. Department of Justice, Office of the Inspector General 



35 



first arrive at a BOP facility, and the DOJ response states that the BOP will 
incorporate policy changes in this area. 

However, the response does not clearly address the situation we found in 
which an MDC unit counselor used the phrase, "are you okay," to ask 
September 1 1 detainees if they wanted their weekly legal telephone call. The 
OIG report determined that the use of this shorthand statement unduly 
hindered detainees' ability to consult with legal counsel. We therefore believe 
the new policy should require the BOP to have detainees housed in SHUs state 
clearly their request or refusal to make a legal telephone call, and that this 
request or refusal be recorded in the facility's Legal Call Log. 

To close this recommendation, we request by October 3, 2003, a copy of 
the BOP's policy implementing this recommendation. 

DOJ Second Response 

BOP staff are required to make routine rounds through the Special 
Housing Unit. In doing so, staff routinely ask inmates "are you okay" or other 
similar questions to inquire about their general well-being and any issues or 
concerns they need to address. Asking "are you okay" was not intended to be a 
proxy for asking a detainee whether they would like a legal phone call. 

The BOP reviewed current policy regarding telephone access for pretrial 
detainees and determined changes are not necessary. However, specific 
guidance regarding telephone access for Category I Management Interest 
Inmates is outlined in the new BOP policy, which is described in the response 
to Recommendation 10, attached at Tab 1 and marked as "Limited Official Use 
- Staff Access Only." This policy includes the requirement that staff ensure 
detainees gain initial access to an attorney and document in a legal call 
logbook such access or refusal by the inmate. 

OIG Second Analysis 

We believe that the BOP's response may not clearly address the problems 
that we identified in our Detainee Report. First, we believe that the BOP's 
response regarding Category 1 inmates - that they will have guaranteed access 
to telephones for legal calls - is appropriate and responsive. However, it is not 
clear if pretrial detainees, like the September 1 1 detainees described in the 
Detainee Report, will be classified as Category 1 inmates and, if so, whether 
they will be subject to these revised policies. To close this recommendation, 
please provide clarification on this issue. 

The BOP's response included revised policies that apply to all inmates 
held in the Special Housing Unit in Brooklyn, New York. Those revised policies 
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provide for access to legal calls for such inmates, but only if the inmate first 
submits a request for a call. They do not require any staff member to offer 
legal phone calls to the inmates, or to keep a record of whether inmates accept 
or decline offers of legal phone calls. 

In addition, the DOJ response was inaccurate in stating that BOP staff at 
the MDC routinely asked September 1 1 detainees "are you okay" to inquire 
about their well-being and that the question was not intended as a proxy for 
asking whether the detainees would like a legal telephone call. In fact, this 
statement is directly contradicted by what we were told by the BOP employee 
who was responsible for providing telephone calls to the September 1 1 
detainees at the MDC. He admitted to the OIG that he considered a detainee's 
affirmative answer to his question "are you okay" to mean that the detainee did 
not want a legal call that week. 

To close this recommendation, we request by March 1, 2004, information 
regarding how detainees who are not in Management Category 1 , and who are 
not charged criminally, will be provided with access to telephones to obtain and 
communicate with legal counsel. With respect to these inmates, we request 
information regarding who will provide access to legal calls, how often the calls 
will be provided, and whether an inmate's acceptance or refusal of such a call 
will be recorded in the facility's Legal Telephone Log Book. 
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Recommendation 17 

Status: Open 

OIG Recommendation 

We recommend that the MDC examine its ADMAX SHU policies and 
practices in light of the September 11 detainees' experiences to ensure their 
appropriateness and necessity. For example, we found that while the MDC 
offered September 1 1 detainees exercise time in the facility's open-air 
recreation cell, they failed to provide suitable clothing during the winter 
months that would enable the detainees to take advantage of this opportunity. 
In addition, we found that the MDC kept both lights on in the detainees' cells 
24 hours a day for several months after they had the ability to turn off at least 
one of the cell lights. 

DOJ First Response 

We concur with this recommendation. The BOP will review the MDC's 
housing unit policies and conditions to ensure they are appropriate and that 
detainees with suspected ties to terrorism are detained in conditions with the 
appropriate level of security. 

OIG First Analysis 

To close this recommendation, we request by October 3, 2003, a copy of 
the BOP's review of the MDC's housing unit policies that address the specific 
issues raised in the recommendation. We also believe that any policy revisions 
that result from this review should be implemented throughout the BOP, and 
not solely at the MDC. 

DOJ Second Response 

The BOP conducted a review of the MDC's Special Housing Unit policies 
and made recommendations for change. The MDC revised its policies based on 
this review and recommendations. The BOP reviewed and approved the revised 
policies. A copy of the BOP's reviews and MDC's policies are attached at Tab 3. 
These documents are also marked as "Sensitive Limited Official Use Only" due 
to our belief that release of these documents outside the Federal law 
enforcement community could compromise the security of our institutions and 
the safety of our staffs and the general public. 

It was determined national policy did not require a revision, as the 
problems noted at the MDC were local. The Director has, however, addressed 
these issues in a memorandum to all Chief Executive Officers (see Tab 2). 
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OIG Second Analysis 



We believe the BOP's new policies are generally responsive to our 
recommendation. Although the policies state that staff members must provide 
inmates "foul weather gear" during "inclement weather/' we believe that 
"inclement weather" includes cold weather, which was the issue in the 
Detainee Report. 

While some of the problems identified in the Detainee Report were 
unique to the MDC, we continue to believe that certain policy revisions that 
result from this review should be implemented throughout the BOP. 

To close this recommendation, we request by March 1, 2004, a copy of 
the housing unit policies at the MDC that address the specific issues raised in 
this second analysis. We also request that the BOP reconsider its decision not 
to implement these policy revisions throughout the BOP. 
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Recommendation 20 

Status: Closed 

OIG Recommendation 

How long the INS legally could hold September 1 1 detainees after they 
have received final orders of removal or voluntary departure orders in order to 
conduct FBI clearance checks was the subject of differing opinions within the 
INS and the Department. A February 2003 opinion by the Department's Office 
of Legal Counsel concluded, however, that the INS could hold a detainee 
beyond the normal removal time for this purpose. That issue also is a subject 
in an ongoing lawsuit. 

Regardless of the outcome of the court case, we concluded that the 
Department failed to turn its attention in a timely manner to the question of its 
authority to detain such individuals. Where policies are implemented that 
could result in the prolonged confinement of illegal aliens, we recommend that 
the Department carefully examine, at an early stage, the limits on its legal 
authority to detain these individuals. 

DOJ First Response 

We agree with this recommendation. Because the initial detention 
authority for aliens in immigration proceedings is now with the Department of 
Homeland Security, however, we believe that this recommendation is primarily 
applicable to that Department. This recommendation also is addressed in part 
by our response to Recommendation 9. And, as the Inspector General's report 
notes, the February 2003 legal opinion issued by the Office of Legal Counsel 
addresses the legal issues presented by the detention of the September 1 1 
detainees. That opinion makes clear that the Department of Homeland 
Security may detain illegal aliens during their removal proceedings and after a 
formal order of removal for the purpose of investigating their possible ties to 
terrorism, at least for the six months deemed presumptively reasonable by the 
Supreme Court in Zadvydas v. Davis . 

OIG First Analysis 

The DOJ's response does not explain how it plans to address, in a 
timelier manner, legal questions regarding the federal government's authority 
to detain such individuals. The OLC opinion mentioned in both the OIG 
recommendation and the DOJ's response was not issued until February 2003 - 
one year after the DOJ changed its policy and began releasing individual 
detainees without completing an FBI clearance investigation related to their 
potential connections to terrorism. 



U.S. Department of Justice, Office of the Inspector General 



40 



While the majority of aliens will be confined under the jurisdiction of the 
DHS in the future, legal issues relating to detainee confinement are likely to 
remain within the jurisdiction of the DO J. Given the situation the DO J 
encountered in identifying and resolving issues related to its legal detention 
authority in a timely manner after the September 1 1 attacks, we continue to 
believe that the DOJ, along with the DHS, should adopt a mechanism to 
carefully examine, at an early stage, the parameters of the legal authority for 
confining immigration detainees for an extended period of time. 

DOJ Second Response 

Our responses to the OIG's analyses for the first, second, fourth and fifth 
recommendations describe the new terrorist-related entities that have been 
established since September 11, 2001, such as the FTTTF and TTIC, as well as 
the augmentation of counterterrorism resources within the FBI. With these 
enhancements, we believe that, in the event of another large-scale terrorist 
attack, we will have a much-improved flow of information related to aliens 
encountered during the investigation of that attack. Consequently, the FBI will 
be able to provide DHS with information expeditiously about aliens whom the 
FBI believes may pose national security concerns. Also, as noted in our 
response to the fourth recommendation, DHS, not the Department of Justice or 
the FBI, will make the initial determination whether aliens will be maintained 
in custody. The Department of Justice's role will be limited to the FBI's 
providing information to DHS and to the immigration judges and the Board of 
Immigration Appeals (part of the Executive Office for Immigration Review) 
conducting bond redetermination hearings and deciding bond appeals. 

In addition to being able to provide information to DHS on a more 
targeted basis, we believe that OLC's February 2003 legal opinion and other 
legal research on detention issues that has been conducted since September 
11, 2001, both the Department of Justice and DHS already have knowledge 
concerning the federal government's legal authority for detaining aliens who are 
present in the United States in violation of law. Also, the Civil Division and the 
Offices of Legal Counsel and Solicitor General are constantly monitoring new 
developments in case law, and the Office of Legislative Affairs monitors 
Congressional consideration of new legislation. By copying the heads of these 
components on this memorandum, I am instructing these offices to pay special 
attention to immigration detention-related issues and to provide immediate 
notice to OLC and DHS of developments that would affect the existing legal 
opinions on the issue. We have concluded that providing this instruction to 
these Department components and making OLC available to provide prompt 
advice to DHS during a crisis situation is the best way to "carefully examine, at 
an early stage, the limits" on legal authority to detain aliens encountered 
during a future investigation resulting from a terrorist attack. 
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OIG Second Analysis 



The DOJ's response, similar to its responses to recommendations 6 and 
9, is that mechanisms currently in place are adequate to reexamine any legal 
issues that arise in an emergency situation. Similar to our responses to those 
two recommendations, we believe the DO J should develop an additional 
mechanism to ensure that these issues are addressed timely during a future 
crisis. Having said that, we again recognize that the current mechanism can 
work if implemented fully and effectively. Consequently, based on the DOJ's 
consideration of this response and indication that it will use the current 
mechanisms to carefully examine the legal limits on holding detainees, we are 
closing this recommendation. 
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MEMORANDUM FOR THE INSPECTOR GENER/\L 

FROM: JaiiiKs B. Comey, C^-S^ 

A^iting Deputy Actoitfey General 



S U B JECT: Reapi>n.^e tc^ Reco3-[miendaiioiLs Re<i.ardiug Septenihtfr 1 1 Iintnigration Detaipees . 

This is a respi^i^e to your September 4, 2003, request for additional mfonnatton related to 
the recc^mmendfttiom cuncemiag the repurt dii tlie Sepiemher 1 1 detaii^ees. Since our July 21 
response,, the Departnwint of Juscice 1ms utniEinued to work to appropriately mipleiiitiit the Office 
of Inspector General' s (OIG'ij^) rectnnirjendations. We believe thai we have mnde significant 
progress. 

Rcconiuiendatian 1 

We believe the DtrpartTjient and the FBI should develop dearer and more objective 
criteria to guide its classiflcatiun decisic^Tis in loirure cases involving mass arrests of illegal alliens 
ill connection with te;rrorisni investigations. For exmnple, the FBI could develop generic 
screening prtuouok (possibly in a cheeklist !bm^t) to lielp agent^i iriake nxire consistent ajid 
nniform asi^essmt^nis of an illegal alien's potential cotmei^tinns to terrorism Tlie.^e protocols 
might reqniiie some level of evidence li[ikin^ the alien to the crime or issnes ui question, and 
tnight include an FBI databa^^e isearch or a stitirch of other intelligence and law enfcrceinent 
databajycs. 

In addition, tbe FBI skmld consider adopting a tiered approach to detaine^^ backgronnd 
investigations that ackuowledges the differirsg levels of inquiry that Jiiay he appropriate to clear 
different detainees of connections to terrorism For cxaritple, a ntore streamlined inquiry might be 
appropriate when t[ie FBI has no infonnation that a detainee has li^s to tt^rrorism^ while a more 
coinprebenj^ive background investigation would be appropriate in other case?, 

DOJ Respt^nse 



]n September 2002. the Depaitinent in^osed a requirerDent that the Office of the Deputy 
Attorney General approve the addition cif all new cases to the Septemher 1 1 special interest 



detaiitet^ list. Tht addition of aew namt^ to the list liad to be ba.sed in part on the FBI's 
repre^i^^ntation th^it the case was clearly linked to the Seprember 11 invcstigadon. As the repoii 
indicate.^, there very few aliens who reniain detained wiio were eneoumered during the cc>urse 
of tiius SepLcinber II criiiiiiaJ inve^^tigaiion. 

Witlfc regard to future investigations, we agree with tlie lia^sdc preirdise of the 
rtecoinineudation md will eaisure H^l the FBI works with the Department of Honieliajid Security 
(DHS) to establish criteria tor .sych in vcs Ligations (the specific criteria will depend on the iiatm-e 
of the national emergency). We wcmld note that inve.stigating an individii;^] for ties to terrorism 
is not as sinipie as conducting database checks. There aj-e ntany other steps tliat are taken, 
depending on the ti'pe of hivestigaiioii being conducted. Even if the FBI possessed no specific 
infomiation thctt a specific alien, had ties tn ten'orisin, if we were to experience another large- 
scale tern?ri>'it attack on U.S. soil, it is likely that the FBI would wLjni to check with otiier 
:agencies. btjth in the U.S. and abroad, befoj-c lOciking a fma! deternibmtion diat an alien aije-sted 
in connection widi tbe investigation of such an attack in fact had no ties lo terroristiL 

QIG Analysis 

In our report, we found that the decision to detain and classify aliens as persons "of 
intere-st" to the PENTTBOM investigatioo often was indi scrhninate and hapliazard. Thereto re, 
we recomniended Qmt the DOJ develop clear and objective criteria to guide its classification 
decisions in futiu^e cases involving niiiss arrests of illegal aliens in connection witli terrorism 
investigations. According to the DOJ s response, its^new policy requires that individuals ajdded to 
t[ie special interest detainee list must be approved by die Deputy Attorney General's office and bt^ 
clearly linked to tenorisni. 



While this new procedure will address tlie lack of unilbrniity with regai'd to special 
interest detainees ^urested in connectioii with the Septen-^ber 1 1 investigation, wc are concerned 
that this procedine may not be adequate in the ftiturc. Tlie objective of the reconiniendation was 
to encourage dcvdopiitent of a protocol or pi-ocedures lo cnabk the DOJ to react effecciveiy and 
consistently in the evervt of a future cri.sis. We also question whether staff liom the Deputy 
Attorney General's Office can effectively play .such a "gatekeeper" role with respect to deciding 
whether a ]arge number of detainees are placed on a special interest list, given dieir nun]eix)us 
otliej pressii^g duties and die laj-ge number of decisions tliat might have to be made on cases 
thronghout the nation. 



[n addition, tlie OTG repon recognized that itwestigating a detainee for possible ties to 
terrorism involves nifuch more than database cliecks, p£trticutarly tor those aliens who the FBI 
actually suspected of having ties to terrorism. However, tiie report dctinled the degree to which 
tl^e FBI -was nnable to complete clearance investigations - including checks with otlier agencies - 
witlnn the quick tiiikj frame.s that senior DOJ officials tliought it could. For example, die FBI did 



not have tht procedujies in pbce or apf)iy the re^^ources needed to analyse large amounts of name 
dieck and database ijitoniiiuion u received from the Central intelligence Agency (CTA), As 
deLiiilcd in tli^;^ OIG report, this CIA infonnation sat iinreviewed for weeks ^it FBI I■ieadqLl,a^te^^^. 
As a result of die^ and other pmbleTii^s encoxmtered in the aftenmth of the September 1 1 attack.^,, 
rhe OIG reeomniended iliai tlie FBI adopt a tiered approach to detainee b£is:kgroiind 
inves^tigations that ai:: know ledges tht differing levels of inquirv that may be appropriate to cleai 
detoliieei^ of comiechons to terrorisin. 



TJie DO J respoHKe does not address thesS^e i^n-ties directly, including how to more 
effectively classify detainees :it the outset of an invesiigaLion, how to prioritize ctearauce 
investigations, and how to better allocate FBI resources to coaiduci sucii investigations. While we 
agree witli the staten^nt In the DOJ respon.se that the specific mvejitigative criteria to be imd 
during an emergency will depend, to soine extent, on the nature of the emergency, we contin^ne to 
believe Lhat the FBI should develop general criteTia and guidance eo assist irs field offices in 
rnakii^ moi'e consistent and nnilbnn assessments of an illegal alien's potential connections to 
terrorism. We also believe the DOJ should not w^ait until aiiotfier national einergency to create 
such criteria. 

TO:^^^^ recommendation, we request tliat the DOJ provide by October 3, 2003, 
additional in+bTinaiion about the FBI s eftbrts to work *'wiih the [DHS] to establish criteria for 
such investigations ( die specific criteria will depend on die nature of the national emsirgency)/' 

DOJ Response:; to OIG Analysis 

Tlie FBI is in agreement that we need to work closely with DHS so tliat subject.s are not 
detained umiece^sartly. In order to facilitate thi.^, the FBI has joined in paitnership \^ith muJtSple 
Federa] agencies, ineluding DH.S, in tlu^ establisliiTieiu of Ihe Tcmsri.st Tlireat Iiuegradon Center 
(TTJC). Tfie TTIC will maintain a database that vviU function as a reference library or "one-atop- 
siK>p" for all identities luformation on intcrnatiouc*! terK>ri^ts ktiown to the U.S. Goveminent 
{{JSGl Tliis centra! repository of terrorist identities infonnation will be available through a 
classified website to diuse with appropriate access (including all JTTFs), cts weU as serving as die 
niechanisni for nominating individuals to tlie newly creaEed Terrorist Screenmg Center, for 
watchlisting. It is intended that the FBI analysts assiped to TTIC will manage die FBI's records 
being inputted into die TTIC database. Director Mueller lias directed field offices of the FBI to 
place the subjects of open tenwism related investigations into tht; FBT'^ TeiTorisni Watch List 
which is housed widm thu National Criminal Information Center (NCIC), in the Violent Gajigs 
ctnd Ten-orist Organization File ( VGTOF;). Tlie Terrorism Watch List has been the 
Counter teiTori-siTi Division's single, nnegrated listing of individitals of an investigative interest to 



Llic FBI. tx:: ibiit tilt: lon^ tt^iTorist subject or a sptcHic it;iTCjrE^]t group. It \v-a.s, desigtied Lo assi^;t 
boih the liiteijigeiice and law eulbrcen^iit coniEiiMJiities in theu" inves[igations of lerroilsi croups 
aiid/or Tiidividiials. The. Terrorism Waidi List fVGTOF) is iii the process of bdng consolidated 
into a single data base managed by iJie TTIC and the Terrorist Screening Center, 

Tlie Terrorist Screejiitig Center (TSC) will consolidate ill e?<istiiig terrorist watch lists 
currently being used by the United States Govennnent into a single fnnction to provide accurate 
iiiformahon Lo ten-crist ycrtfcners aj'ound tlic country on a 24-hour, 7 days a week, real-tiniA^ basis. 
This ftuiction will consolidate- into one central location infoniiaiion that law entbrceiiient, [he 
Intelligence Coinmunity, and the State DepartiTient Jilready p<>Ssess. This integration of existing 
watch list Jiinctions of a viuiety of agencies will enhance the coordination, consistency and 
accuracy nf on-going efforts by creating a n-Mj-chanism tor one-stop shopping to be used by locals 
state, and Federal officers, as well as others wh(^ may have a need to receive this intbnnation, 
consi-stent with the Meniorandujn of Understanding inipleinenting tlie TSC. 

The FBI is of the opinion that tlie estabMmieni of this critical program wiU serve as tlie 
first step for tlie field offices, and their counterparts in DHS. in making a determination of 
whetter a subject should bt^ further investigated aid/or detained., In those instances wliere th^e 
is a match of the alien, the FBI recon^kinendation to DBS would be that the alien is held tor 
further investigation. If there h no match^ tlie reuomniendaiion would be to allow tlie subject to 
be releLii^ed on bond pending removal proceedings. Again, the FBI may request tliat DHS 
continue to detain aai alien even if the subject ha^: no identifiable trajces with anyone witfiin tbe 
USIC, if the nature of the subject's activity indicated diat tliey were involved in the planning of, 
or participation in, a terrorist related activity. All of the-^je decisions wt^utd be made at tlie 
FBIHQ level, with input from tlie field offices, and tlie reconimetidation of the FBI would be 
passed to the DflS autl/or BOP thj-ongh the National Joint Temirism Task Force (NnTF)- 
Through the continued cooperation slidv^ in tlie NJTTF, wMch was not in existence prior to 
SepteiTiber ! L 200 K tite FBI will be better prepared to resolve alien background checks in a 
timely and efficient manner. In prex-dous OIG correspondence, die concenv ai'ound die FBFs 
definition of "a subject of interest" who woidd meet die criteria for detention was heard by the 
FBI. In tlie fntnre, the FBI would consider "a subject of interest" as tliose individuals whose 
uanfie and identifying inibiTiiation appcai" in the Terrorist Screening Center (Identities Tracking 
Database), or the circumstojiee surrx^unding the subject's detention would indicate a pe^nding act 
of terrorifini If a subject s name is not in the Identities Tracking Database (ITD), atid there is no 
appai'ent act of teirorisni, the clearance of the investigation will occur at the level of the Special 
Agent in Charge (SAC) of the licld oliice conducting the investigation^ with notification to die 
appropriate unit widiin FBIHQ. Tliis system will directly address the OIG's concern that 
clearance investigations, including checks with other agencies, is completed in a timely manner. 
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Prior to Septt;iiibtr 1 U 2001, the FBI h^d 12% of toEal ageni iiesom"ces working ou 
counteneirorism iiivestigaiioiis. In the fir^i three TiioniUs rollowiiig ihe attacks, more than half of 
tbe FBI " £ to Lai resources were working on coiinterterrorism investigations. By the end of lime 
.2003, tlie number of field agents working coujnenerTx>rism had leveled out to approximtitely 26% 
Elf totd Te.s^mrces. However, the niiiiiber of agents %vorking on c;oumen.errori&Tn investigadtms 
has continued to be higiier tlmn the Funded Staffing Level (FSL) and, as of September 3, 2003, 
iJie Co uuterteiTOiisiu Division was utilizing approxiimtely 950 agents over FSL. 

Tlie FBI has enhanced tlie National Name Check linil,, witlMi tlie Recoids Management 
Division, to wliem it stands today with 1 19 full time employeei^. The National Najne a:iec"k Unit 
is now in a position to directly deal with the large amtmnt of CIA cables being received by d^-- 
FBI requesting name checks, hi LiHjse- cases where there are name matches, die cables are 
directed to iht appropriate unit within FBIHQ whicii has. responsibility for either !he subject's 
country of origin, or group afFiliation, for ftirther investigation and analysis. With dus re- 
altocation of resouj-ces, die FBI is in a better position today to deal witli a similar situation lo the 
detent ion of iiliens an occtured in die days, and months, after Septeniber 1 L 200L 

FBIHQ has established a policy (effective January 25, 2002) which requbes each Held 
office to report, via "Urgent Repc^its", all signilieajit events occurring within a field, olEce's 
jurisdiction to tlie Strategic InfoniiaLiou ik Operations Center fSIOC) i.mmediate!y. Tlie 
detention of any alien on the grounds of siispected ten'oiism coimcctioiis would require such a 
reporting to FBOIQ. 

Priority criteria for FBI investigations has been de^'eloped. Threats reported to tlie FBI 
through the C'J' Watch i^caive the Mghest prioriiy as the primary mission md focm of tlie FBI is 
to prevent, detect and deter terrorist attacks agaiB.^t die United States and its citizens both at 
home and abroad. Of the threats received,, tliose- dealing with weapons of mas!^ destmcdotk, 
ineluding ehenvical, hiological, radiological and nuclear direats are given tlie Mghest priority. 
Counter terrorism operations and inve^itigations ai'e prioritized based on the FBI's National Tlireat 
Assessment, This threat asses-sii^nt identified the kno^vn, aetive^ terrorist groups having a 
presence in die United States and ranked them into three tier.s. Tliof^e that iU'c prioritized 'm the 
first tier have high intentions to liann the homeland, 11^:1 derate to strong links with Al-Qa'ida, and 
liigh capabilities to inflict harm Those that are in the third tier may noi have any perceived 
intention to hanii the United States homeland, little oj' no link with Al-Qa'ida and a low- 
capability to inflict hartn today. The prioritization of groups does not n>ean that those lo wer 
tiered group,^ are necessarily less tlireatening. Each threat to the l?nited States must be 
investigated and each is considered significant until proven odienvise. This same criteria will be 
used in any future major investigation where large tiumbers of individuals are subject to 
detention. 
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Reconiniendatioii 2 



The FBI should provide imniigration autk^rities (tidw part of the Departrruem of 
HomelaTiil Security (DHS) aud the BOP vjiih a writteD assesstikjnt of an alien [ikeiy association 
with ten-oriSTji shortly after an an'cst Cpi-eferably wiLhiii 24 Iiours). Ttiis, in turn, wimld assist Cht 
imiiiigriitioD authoritie.^ tn assigning the detainet; to an apivropriate detention facilitv and die BOP 
in deter niij ling the apprtjpriate security levei within a particular facility. In addition, the FBI 
slH">nld p|-oinpi]y ciiiimjuniuate any changes in its assessment of the detaint?e's connectiOTi to 
terrorism m that rhe DHS aiid BOP caTi iinake appropriate adjustn-K3nt<^ the deialnee's 
conditicns of confTtienient. 

DOJ Rtisponse 

We agree with tlie idea that the FBI j^hould provide DHS and BOP with a stateitient as to 
whether or not the FBI has a continued interest in an iiidi vidua] ^lien as expeditiously as po^^sibla. 
Tfie FBf should also update DHS ;ind BOP as new infomiatioii of sigmfTcance hecomt^s 
a vailable. Depending on die individual cii'cnmstances of the national emergency and the number 
of aliens involved, liowevier, it niay not be possible for tlte FBI W provide detailed wriEten 
infomiation as to an eilien's aut^pecieU ties to teirorisra within tl^ie twenty-fom" lionr Lime frame 
suggested by the OIG. Also, it may not he desirable for the FBI to widely djs^seininate sensitive 
law eulbrcement or national security inf ormation related to tlie FBPs specific concerns about an 
individual alien. We will work wjdi DHS to designate points of contact within the FBI. BOP and 
DMS to exchange inlbnnation diat is particularly sensitive tlirough established channels. 

OIG Aj^alvsig; 



The DOJ appears to agree in principle with the recommcT^dation that the FBi should 
provide the DHS and the BQP with a statement of its interest in a detainee held in connection 
with a teiTorisrn investigation as cxpediitiously as possible. We also recognize that iji some cases 
the FBI should not disseminate sensitive law enforcement intbrn^ation abt^nt a pafticLilar 
detainee, and v/e realize dmt a variety of factors will aOect what infoniiation can and should be 
provided. However, we beheve the FBI should nonnally provide the DHS with sufficient 
infonnaticni to justify continued detention, denial of b^nd. and otlier restrictive actions. In 
addition, the FBI shijuid provide the- DHS and the BOP witi: tinieiy information on individual 
detainees to enable both agencies to make appropriate decisions on detention security levels. 
Moreover, we believe that, in most cases, the FBI's .state inent^s should hc< provided to tbe DHS 
and the BOP m writing, and should he n^aint^ied in the detainee's case file. 



Ta dose this rt^coiiim^^iidation, we request fliat the FBI pro vide us hy October 3. 2003, 
with specltic details of Lhe t^pe of infonnation it pkiDs to provide to the DHS and die BOP with 
ifc^gard to its continued interest m a detainee. 

DQJ Re ■spouse to GIG Andy sis 



The FBI agrees with the reconinendation of providing a ",^taterLieni of interest" to DHS 
and BOP. Wink the FBI imy not be able to provide such □ statemeni witliin 24 houi^s in aU 
c-Ltses, tlie FBI will provide the statenient as expeditiously as possible while miiintaining the 
iutesrity of" the investigaiioii and die national stcurity of the United States. Tlic FBI will stri^'e lo 
provide tlie ''stateuient of interest ' to DHS and BOP m writing, hi cbx^uinstajiceu^ wliere a written 
statemenit is n.ot possible, d^e FBI will provide an initial statement of interti^t verbally and will 
provide a written s^tateniient as soon as possible diere^af ter. The FBI is in a posidon to provide a 
classified stateme-nt of interest to the appropriate DHS /BOP member, with a security clearanee, 
on the NJTTF. The FBI hits established points of co]-itLit;t with die. DHS and BOP, by placing 
inerabers of both organizations at tlie National Joiiit Ten orisni Ta.sk Force (NJTrF). aud it would 
be through this formal relatiomhip tlmt the dissemination of the intbrniatioii would occar. The 
FBI has also detailed personnel witliin the DHS to facilitate the exchange of infonnation tn the 
event that the DHS/BOP personnel assigned to the NJTTP were not avaDable. Classified 
statenaents of interest will be protected LUider laws iind procedures; diat apply generally to 
cla!f;stfied national sei:urity infonnation. 

The FBI is of the opinion that with the creation of TTiC, and the FBI's active 
participation m this program, the entire intelligence comiuunity, not only the DHS, will have 
more complete access to all of the pertinent teiTorist files in the FBI. Through ITIC, those 
members of the DHS aud BOP with the appropriate access to TTlC^s classified website wili be 
able to review the Me of a subjeci and Llic basis of diat investigation. My recommendations 
regarding deteinion of a subject would come from the appropriate unit at FBltlQ having 
oversight of die subject under investigation, with input Irom the appropriate field divii^ioiL The 
Terroi-ist Screening Center (TSC) will be responsible for developing appropriate policies and 
criteria to ensure the accuracy of information in die consolidated watch list data base and to 
ensure that the legal J^afeguards are in place to protect the privacy right. s and personal fi"eedomS, 
consistent widi our Constitution and legal Iraniework. Tlie TSC will also be responsible tor 
quality control issues, such as ensuring the appropriateness of entering a particiilar name when 
wairaiued. It will consolidate overall responsibihty ibr day-to-diiy operation of dit; nation's 
various terrorist watch hsts into a single interagency Center for the purpose of continuing eiltirts 
to protect the nation. As called for by die 9/1 1 Congressional lo in t hKiniry, this streamlined 
appro ctcli h desigiied to not only enhance operational efficiencies but to also ciearly designate 
responsibility for the system - aE with the goal of making the country ^^afer. 
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Recommendation 4 

Ujiless tlie federal ijumigratioii aatlioritieSj now puit i>f the DHS, work closely witli the 
Dt^pi^liiK^iit aiid the FBI to develop a iiK>re effective process for sbiariiig TTifonnLitioi) and 
Cimcems, the. prohleTTSf? inhere-nt in liaving aliens dtiUiined under the authority of oneaiiency 
while Inlying on im invesiigsitioii coiidiicted by anfither :igei]cy can re..^a[t in delays, continuing 
a>iiflit:ts, and concems aboul account ability. At a niiiiinimn, we reconiniend that iminigration 
officials in Lhe DHS enier inio m\ Meim>Tan,dnm of Understmiding (MOU) with the Departrneiit 
and the FBI to fonnalize policies, responsibilities, and procedures for nianaging a national 
emergency tbat involves alien detaineei;. An MOU shnvild i^pecily- a clear- cliain of continand ft^r 
any inier-agency workiDg gronp. Further, the MOU ;9hou[d specify infomiation sharing and 
reporting requireinents for aU members of sucli an intei- agency working group. 

DO J Response 

Tlic creation of a new Department <}f Hojneland Security (DHS) lias, by definition^ 
chimged the way such a situation will be handled in the future. In particular^ initial decisions 
wbetiiex to seek to detain illeg^il aliens during the course of m investigation into tJieir possible 
terrorist ties willbe ir^de prinwily by DHS. The Department of Justice and the FBT will 
continue tn provide infomiation for DHS to use in that process. We believe that the inlbnnation 
sliarii:fcg MOU aiiieady signed by tlie Departnient of Justice and DHS will pro vide DHS with 
infomiation relevant to detention detenniuations. We are wiHing to consider taking additional 
nie assures and providing additional tnfonmtion requested by DHS as weU. We have 
communicated the substance of our i"esponse on this recommendation to DHS atid ttre awaiting 
their views. 

Finally, as lioted in our re^pons^ to reconHritjndatiou 1. we would note that there are 
likely to be cases where tlie FBI may not have a great deal of specific infbnnation abottt an 
individual alien but it may ue.verlheiess be extremely ctuicemed iibnut the release of the aiien 
■without ftu'ther investigation. In that regard, we disagree with tlie implied point made m tlie 
recommendation's preface, that the fact that aii alien was arreMed in connection with a 
PENTTBOM lead was not a sufiicient basis for detention, Release on bond duritig removal 
proceedings i.s di5;cietionarj^ relief, nc^t a right. The fact tliat an alien was encountered during a 
PENTTBOM lead and warranted farther investigation by the FBI was a basis tor the concern that 
the alien posed a danger and a risk of flight and was tlvus a proper basis ftyr puriitniig detention. 
We do agree, however, that eilbrts should be made to pursue investigative lead.^ quickly to keep 
such detenticm brief, understanding that FBI resources again may face competing priorities in the 
event of fufure leiTorist attacks. 
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QJG Analysjg 



As floted in the DOJ^ re^jponsc, in March 2003 [lit- DOJ entert^d into au MOU with the 
DHS aiid the CIA tliat, iiccordmg to tlie MOU. "provides a framewott m\d guidance u> goveni 
kfomiatioij slmring, use, m}d hwd]mg'' between tli& three agencies. Section 3(p) of Efie MOU, 
entitled Infoi-n^uion Sharing Mt:chmiisnis/ states t\m as soon as pj-acticablti the agencies "shalJ 
agree upon specific niec]iaji]sm.s" for sharirsg specific infonnalion and nuiy designate "focal 
p:>ints, to nm.xiiiiize the effectiveness and cooixhnaEion for providing covti-ed infoiTnation. 
Subsequent aiTsingeoient for mfonmtion sluiring nmy he readied upon [lie appix)val of tlie parties 
of their designees. " 



Tins MOU, while providing a bnjad fi^mework of inter-ageney cooperation^ necessarily 
does not provide the level of detail specific to nmjiy potential scenaiios. Moreover, evidenced 
in ilie sections cited above, the MOU envisions the creation of addiiional niechanisms for shartpg 
infonmtion on a variety of issues. 



With respect to our recommendation, the OIG suggested thai the DOJ and the DHS 
formalize policies, responsibilities, and prooedLires for managing a national eniergency that 
i J wo Ives alien detainees. The DOJs response appears receptive to this idea, and stiggest^^ that it is 
willing to consider taking additional steps, beyond diose outlined in the broad MOa to provide 
the DHS witli additional intbnnaticn relevant lo its detention dctennination for aliens. However, 
the response does not state what the additional steps will be or how tiiey will be implemented. 

To close this necomn^ndaiion, we request drat the DOJ and the DHS provide by October 
3, 2003, fiirther inlbnnation as to tlie specific mechanisms for managing a national emergency 
that involves aJieu detainees. In addition, we request a copy of the DHS response regarding the 
DOJ's willingness to con.^ider taking iiddftional measures and providing additional inforination to 
the DHS. 



Finally, the DOJ's response states that ''we disagree with tlie implied point made in the 
recommendation's (?refact?, that the face that an alien w^is airestcd in connection with a 
PENTTBOM lead was not a sufficient basics for detention. Release on bond during removal 
piTOCcedings is di.scretionary relief, not a riglit. Tlic fact that an alien was encountered during a 
PENTfBOM lead and wan-anted fujther investigation by the FBI was a basis for the ajncem tiiat 
the aiieti posed a danger and a risk of flight and was thus a proper basis for pursuing deiejition/' 
Ibis is sijniJar to the statement in the second paragraph of the DOJ's responJie to the OIG 
recojiiniendations, wlijch states: 



The OIG i-eport umplies that perliaps certain of ihe 762 aMens detained in 
comiectiOTi witli tlie S<;pEifinbeT 1 1 investigation should not have been deramed 
while the i^edt;ral Bii|-e£iiiof investigiition (FBI) cojuitrued to investigate iheir 
poieiuial tie? to terrorism We heJieve diat tlie DepannieiK iimde a mimd policy 
decision iniiiiediately tifter the September 1 1 attacks to dt^tmi aliens present in die 
United Stutes wfio might have amneaions with or possess mfbrmation penaining 
to terra mm acriviries agamt the Uniied Smtes unti} ihey wer^ cleared by ihe 
FBL Tliese detendotis were lawM and necessary to protect btnh the Aiiieriuan 
people ajid the integrity of tl>e largest criimial invesdgation in historj', as we did 
not want to los& potential suspects or wittiesses, WliHe aliens in removal 
proceediiigs are not entitled to bt released on tx-^nd, we agree that, if we were to 
face a siinihir situation in tlie fature, efforts sliould be made to complete tlw 
investigations us quickly as possible, [Einphasis added J 

While we appreciate the DOJ's intention in the future to conduct clearance investigatiotis 
■more e7tpe<litiously, we believe the DOJ's response mispercejves part of the OlG's 
reconmieiidation We did not criticize the decision to hold and investigate those aliens present tn 
the United Stated who h^d violated iimugration laws cMd wki the DOJ helieved had coiiDections 
with or po J, sensed ittfonnation pertainino to ten^orist activities. Rather, we criticized the 
haphazard and indisciiniiivate manner in which tfie FBI labeled nian^r detainej^s as 'of mterest" 
because they potentially had connections to or mftxmiation about tenrorisnL As we stated in die 
report, even m the hectic afterniath of die September 1 1 attacks, we believe the FBJ i^hoald have 
taken more care to distinguish between those aliens who if actmiUy smpea^d ofhai mg a 
connecsion to tenorism Iroin tl¥.>se aliens who were simj^ly cncOLmtered coincidental to a 
PENTTBOM lead, [n New York, all illegal aliens encountered coincidental to a PENTTBOM 
lead were considered terrorism suspects md therefore subject to clearance iiwe^itigaticuis, wliite 
in other parts of the country the FBI made distinctions as to wliich aliens it considered teiTorism 
suspects. We believe this detenninatioit should have been more considered find more unMbmi 
throughout the couniiy, given die i^ignificant ratnifications dmt flowed from this hiitiai 
detemnination. 

DPI Response to QTG Analysis 

As stated in die responses to Reconmiendations i and 2, DHS is working closely with die 
FBI though dietr participation in die Foreign TerRirist Tracking Task Force (FnTF), 
e^^tahhshcdby HoTneiand Security Presidential Dinscrive (HSPD)-2, dated October 29, 2001, 
Additionally, USPD-6, dated September 16, 2003. e stab I i sited the Termrist ScTcening Center 
(TSC) with specific DHS participation. Tlic- combination of these two entities establishes new 
iufomiatioii sharing capabilities. Spedtlcally, the FTTTF mamtains a data mart with DHS' s 
innnigration data and FBI's counter- teirorisni data to identif^^ common interests of the two 
agencies and assist in locating lerrorisLs and dien supporters. Tlie TSC will maintain a 
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con.^>l i dated list of lerrurists and those appropriately siispecied to "be or have "been involved m 
activities wiL^Eituiijig, m prcpar^dtm for, in aid of, or related to tciTorisin. These capabilities 
eniiance \he government's ability to quickly locate and detemiine m individuars assodation 
wHh terrorises. 

It is clear tl^t, as a generd naatter, when an alien is an.-ested on uruiiigratitm charges, die 
FBI will provide DHS with iiafonnation; DHS will then make tht: detenrtinatiDn v^ hcilm -d 
Specilk: aU^n should be detained. We are currently exchanging views wid] DHS regarxtiog the 
poteiiliai temis of a MOU that would address tht detention of abem ftj [lowing a future terrorist 
attack. We htWtvt that we will need .some tinie to coniplete tliese negotiations because it is 
necessiiiy^ to presence nexihiJity for handlitig national security-related cases and vvaui: to ensure 
diat a potential MOU does not unduly constrain hoth DepartmeiU!^' ability to adjust readily to 
different corkditions that we tmy not have contemplated. Ln tlie nieainime, the meclxaiiism.^ 
described in the respou^en to the fa st and second recommendation^^ ensure that dte FBI will 
provide appropriate infonnation to DHS in re Icvaiu situations. 

Reconinieadatioti 5 

We believe it cj iticdl for the FBI to devote sufficient re^^ources in its field offices and at 
Headquarters to condtict tTmsly clear aiice iiivestigatic.ms on inEnigratiors detainees, especially if 
the Departiiteut institutes a 'liold luitii cleared" policy. Tlie FBJ sliould assign sufReiem 
leso uresis to conduct the clearance investigations in a reasonably expeditious manner, sufilcient 
res^mrces to provide tirmly infonnatbn to atlier agencies (in th.i^ ca^, additional FBI agents to 
support die SIOC Working Group)^ 413d sttfficient resi>urces to review in a timely nianiier tlie 
results of inquiries of other agencies (in, tiijs ca^e, completed CIA checks). In addition, FBI 
Headquarters officials who coordinated the detain-ee clearance process and FBI field office 
. supervisors wliosc agents were conducting the invest igattoiis should irtipose deadlines on agents 
to cotnplete background investigations or, m die- alternative, reassign the cases to other agents, 

DOJ Response 

We agree that it is intportant for the FBI to devote sufficient resources to these cases. We 
would note, ho v.- ever, tliat tlie FBI was strapped in ati unprecedented way in the irftennath of tl;be: 
September 11 attacks, particularly following die anthrax attacks; 

tn additioji, tlie FBI will explore avenues to obtain acidltional itivestigative resources 
when a surge capacity is required during a crisis sitttation, perhaps based tipon a declaration by 
the Director and^or die Attrvmey General. For example, the additiotial resources to address a 
shortfall of investigative resources conid obtained durougli mutual aid agreements with other 
federal hw cnibrcement agencies and the contracting or rehii ing of FBI annuitants 
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QIG ATialy.sb 



We believe tht DOJ's responije Eiddresj^es the mum part of our recoinrmindatioiL However, 
it is lEiTjiortaiit to nate iMt the OIG report acknowledged that the FBI wiLs challenged in 
uiipi^cedeiiied ways by the September I ] art^^cks aiid, the nmiierous investigative leads it had to 
fallow in the aftej-matli oj' tlie attacks. Yet. we believe it was ai3 unwise invef^tigative strategy to 
hold detainees wlio {ht FBI appareiiily snspected ofliaving soi^ie connection ^o terrorism ^vitliout 
coTiductitig reas^>uabiy expeditious investigations of them Fore?£miipie, ii" these det^ee^ 
actnally had kjiowiedge about the terrorism attacks, the FBI's failure to investigate reasonably 
quiekly tteir ties to teiTorism potentially resulted in the lo.s^ of valuable investigative 
mfojTiiation. It also was unfair to allow the detcin^ee^; wIk> wci^ hibeled "of unerest" to languish 
in highly restrietive detention witliout any clearance iiwe^tjgation Ix^uij^ conducted. We believe 
that tlie FBI conld have, and shonld have, reahocated some of its personnel that continued to 
work on non- terrorism related issues after September 1 1 to help with the clearance investigations 
of tliD.se detainees w^ht) the FBI had hibeled "of interest'" to tlie teirorism iuvestigation. 
Altej-natively, the FBI could have used tlie servieeii of otlier federal state, and tocaJ law 
enforcement personnel to help with the clearance investigations, many of w^hom liad ti^ 
necessary clearauces ai^d had volunteered to help the FBI in tlie aftermath of the September 1 1 
attacks. 

The OIG agrees that the FBI should explore developing agreements witli other federal law 
enforcement agencies that could provide additional investigative assistance to complete clearance 
invef^tigations of detained alieiLS in a crisis situation. However, we continue to recoiumend that 
the FBI dt-velop a tiered approach to conducting its background investigations. Tlie DOJ 
response doe.s not address tins i^sue. 

We believe the FBI should develop criteria to help deeide wliicli investigations to eonduct 
first, so thtH pLiteiuiaLly tune -sensitive intelligence possessed by detainees may be exploited as= 
soon as p4.)ssible. In addition, conducting timely background investigations may clear irsdividual 
detainees of any connections to terrorism, thereby avoiding uinieccssarily protonged detention. 
We also note that die DOJ has not addressed speciftcaily any of the ai^as cited in the OIG report 
tliat caused delays (pages such as delays at FBI Headquarters in sending infoimadona] 

requests to tile CIA and difficulties itJ getting personnel with the appixipriate skills and access to 
the necessary computers to analyze the CIA responses. 

To close this recomtnendation, tiie OIG lequests more detailed information from the FBI 
by October 3. 2003, on its plans to address the resource and training deficiencies cited in the OIG 
report and on its effoits to explore cooperative agreements with other law enlbrcemetit agencies. 
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DDI Re^ppjist; to QIG Analysig 



Today there are 56 FBI Joidi Terror isin Task Forces (JTTF) and 2S aniiej^es spread 
througliout thti. United States, with coverage to all states. Tlie JTTFs are made up of over 25 
different Federal agencies and hundreds ofsiaie imd local law enforceniient agencies. Eveiy 
JTTF Officer, Agent, and Analvi^t bas a Tf>p Secret ciearmce wfiicli allows those ir;entbers 
ui^fljtered access lo all of the FBI s MoiTnation. Iti addition tc) d^e local JTTFs spread across die 
couutiy, die National Joint Terrorism Task Force is located at FBI Headquarters, where 35 
diffferent Federd agesicies, with access to tlieir respective databases, are repre-sented. The FBI 
believes thai tlie expansion of the JTTF prograni Jias addressed tlie OIG reccmimendation of 
adding outside persomicl to a.ssist in the sharing of information, and at the smne^ tirtie utiiizing the 
services of these additional persoimel in future investigations. 

Tlie FBI is of th^ opinion that with the creaiioji, and participation in TTIC. the flow of 
infomiarion Lxitween not only the FBI and CIA will be completed in a more timely manner, bnt 
the exchange between the FBI and all members of the USIC wi]] be enhanced. The FBI has 
enhanced the National NaJTne Check Utnt, w itiiin die Recnjds Manageiiijent Division, to where it 
stands today with 119 full time employees. Tlie National Name Check Unit is now in a position 
to directly deal widi the large amoLinl of CIA cable.^ being received by the FBI requesting nai^te 
checks. TTIC will review, and subseqnently nominate, the subjects of terrorist related 
investigatioivs from various metnbers of die intelligence conmiinity. After a review^ process, .the 
subjects of investigative interest nmybe refeired to the Terrorist Screening Center (TSC). 

Tlie TeiTorist Screening Center (TSC) will consolidate all existing terrorist walch lists 
currently bedng u^ed by the Uiiiied States Government into a single fiincrion to provide accurate 
information to terrorist screeners around the country on a. 24/7, red- tin le b^i^;. This ftniction 
will consolidate into one central location information that law enforcenjent. the Intelligence 
Con^raLinity, and Ehe State Depanment already possess. Tliis integration of existing watch list 
functions of a variety of agencies will enhance the coordination, consistency and accuracy of on- 
going eftbrts by creaticig a mechanisni tor one- stop shopping to be sued by it^d by [ocal, state, 
md Federal officers, as wcE as otliers who may have a need to receive tliis inlbrniation. 

FBEHQ lias established o policy (effective Ol/25i'2O02) which inquires each field office to 
report, via "Urgent Repojis", all significant events occurring witliiii a Field Division's jurisdiction 
to tiie Strategic Jnfonnation & Operations Center (STCX^) immediaEely The "Urgeui Report" 
ft-om the field office serves as anotillcatioii process to FBHIQ of a detention (or event) and the 
proposed course of investigation. The "Urgent Refjort" conbtis from the respective ffeld division 
and goes to tlie executive management of FBIHQ, in addition to the substantive unit liaving 
oversight of that panicular teiTorist group or region of the work where die subject is ft'om. The 
detention of any alien on the grounds of suspected terroristn a'^niiections would require such a 
reporting to FBIHQ, 
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Pricsrity criteria thr FBT investigation lias beeu developed. Threats reported to die FBI 
through thtj CT Wmch receive the. highest priority as the primary uussion aisd focu^ of thc^ FBI is 
to prevent, detect and dettsr terroriiii attacfe\s ngainst the United States and its citi^ews hith m 
home md abroad. Of the tteats received, those dealing with weapons of mass destructioTi, 
iiiuluding cheoitea!, biologiccil, mdiologkal and nuclear direats are gi ven the higlie^t priDiity. 
Coinilerterrorism operations ajjd investtgations cire prioritized based on the Y^BVs National] Threat 
Asse^ssinent. Tins tlireat assess-ineiu idaitified the known, active, terrorist groups having a 
presence in the United States md ranked tlietri iiuo three tiejs. Tliose tliat ai^ prioritized in the 
first tier liave high ititentions to harm the hoinelanJ, moderate to strong links with Al-Qalda, and 
high capabilTtieH to inilicl h^iniL Tliofie tliat aj'e in die third tier may not have any perceived 
intention to barm die United States iiomelaiid, little or no link with Al-Qalda and a low 
capability to inflict harm today. The prioritizaiion of groups does not niean that those lower 
tiered groups are neces^^arily less tlireatenjng. Each ttoat to the United States must be 
investigated and each is coiK^idered significant until proven otlierwise. This same criteria will be 
ased in any future major investigation where large nunibers of individuals are subject to 
detention, 

Recotnniendation 6 

We understand the resource constraints conft-onting the Department in the days and weeks 
immediately foUowiiig the September II attacks. We also recognize tlMt decisions needed ttj be 
made quickly and often without time to consider all the ramifications of these actions. However, 
witlnn a tew^ weeks of the terrorist attacks ii became apparent to many Depanment officials dmt 
some of the early policies developed to i^uppon die PENTTBOM investigation were causing 
problcTTks mid s^hould be revisited. Examples of are^ts of concern included tlie PEfs criteria for 
expressing interest in a detainee and the "hold until cleared" policy. We believe the Department 
shonJd have, at some poll it earlier in the PENTTBOM investigation, taken a closer 
look at the policies it adopted and critically examined die rainiFications of those policies ita order 
to make appropriate adjustment.^. We recomn^ud tliat the Department develop a process that 
ft>rces it to reassess early decisions made during a crisis situation and consider any improven>ents 
to diose poHcies. 

De partment of Jus tice Response 

We agree that policy decisions must always be subject to reassessment but do not agree 
tliat any new process for doing so should be created. There are all cady ample processes in place 
tor tite Department to reassess its practices; and policies. For example, the Depaitmcnt's senior 
national secui-ity team convenes for regular bi-weekly meeting:^ with the Deputy Attorney 
General and the Attorney Generars Chief of Staff Tliere ans also regular component Isead 
meetings with tlie Deputy Attorney Genera] as well as numerous odier fonnai and intbiinal 
opportunities for raising policy issues with die Department's senior leadership. Of course, the 
success of any such proce^sS depends on the components involved to provide, dm:) ugh the 
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components^ [eisdership, ongoirig ad^ce aiid concrete reccnimTejidjitioiis through appropriiite 
means. Such advice and reconuiieudation.^ allow (br ti ms^aningfiil asse&sn^nt by the 
DepartnieiH^s policy makers. The Departnitim/s leadership must be mfbirned of the issues by 
communicEitions firoiii the highest hvch of thti conipoj^ents. pariiciilarly during a crisis situation. 
Tile Attorney General md the Deputy Attoruey General always are aiitJ ^ilways have been 
available if any DeparEnient t:o]Tiponent head wants lo di^uss aji i.^^ue or r^tise a concern. 

OIG AjtaJvsis 

This recommendation did not suggesr that die DOJ laek.s feedback mechanisim to 
rea.ssess its activities under noraial conditions. However, the September 1 1 aEEacks were an 
miusuai even! and our report found that die DOJ failed tn reassess critical legal issues, such as its 
"hold until cleared" policy, in a timejy maimer. We continue- to believe that tlie DOJ should 
develop a process - oiitside its normal proce^^ses - that would require a rigorous re-evaluatton of 
policies laid operatioiKS implemented durmg a i^ational crisis. 



DOJ RespOTise to OIG Analysis 

Wlnie we appreciate the \qews of the DIG, we respectfully disagree. In fact, former 
Deputy Attorney Genei'al Liniy^ lliompson explicilly indicated in our July 2i i-espontie: "[w]e 
.^ree that policy decisions miust ahvays be subject to reassessment but do not agree tliat any new 
procei^s tor doing ^ ^should be ca-eaied," Tfie Department is continually rea^^sessing pohcy ^ 
decisions in an attempt to improve our perib nuance, and the Office of the Inspector General 
plays an important role iu tliat process. Tlie fact that ix^lices miplen^iited since Septcniber 1 1 , 
200 L liave evolved illustrate that wc are w.ilMng and able to make cliajiges to our policies 
Uin-3ngh establtdJed processes. Accordingly, the Depaitment has concluded that it Ls iidt . 
necessajy and that it nughl even be counterproductive to establish a new and separate 
bureaucratic process to evaluate policy decisions during a pe.ri.od of national crisis, 

Recominendatton 9 

We recoiiiiie^iidl^at Oftices of General Counsel throughout the Depamnent establish 
foniial processes for idemif\niig [egal issues of concern - hke tlie perceived conflict between the 
Department's "hold until cleared" pcilicy and immigration laws and regLslatioiis - and tdnnally 
raise signijicant concenis, in wridug, to agency senior nianagenient and eventually Depattment 
senior managemetu for resolution. Such processes will be even itiore iiiiportaiit now that 
immigration responsibilities h.ave transfen^ed from the Department to the DHS. 

I^ep^mnteut of Justice Response 



We agree with this recomruendation. Department of Justice coitjjoijentii should ali-eady 
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be aware that, ilr<:nighout Q^c Department, t;ompi:)neiits have an obiigaiion to raise significant 
legal or pulicy coucenis tlirough tfie chaiji of comniaiid tu component heads aiid agtacy 
leadership by appropriate meajis. Tlie DBpartiuenfs leadership sliouW be infonned oi' such issues 
by commmiit;ations frum the liigbest levels oi'the coniponeTits. WiUi either policy or legal issues 
of greauiiiport. it \my noi be adequate to simpJy raise them in passing. Rather, it niay be 
appntpriate to raise theii^ in wririjig, with a dear ideiuificaiioti of the issues and an aaalvsis of 
poteiitia] alterjiatives.. 



The DcparEnient's Office of Legal Counsel (OLC) has always been and retmiijs available 
to provide legal advice to uompoiiems, as OLC considers and sets forth the defuiltive itijal 
position of the Departiuent ajid tlie Executive Branch. The new Depanmeiit of Hntivi-hmd 
Security (DBS) may avail itself of OLC's services In the event DHS believes it [leeds further 
guidance on legal issues, 

OIG Analysis 



As WG noted in our itnalysis of Recomnieiidation 6, normal piocesses often brtak down in 
a crisis situation, aiid we oontiiiue to believe that devebpnient of a romial process to niise 
significant legal issues for resoluTtou by senior maiiagemenl would be tisehii. For exan^Eple, as 
distjussed in our report, liigh-levei DOJ officials responsible for coordinating ii^miigration issues 
should have considered the legal rainific at ions of die DOl's "hold until cleared" poHcy well 
before the end of Januaiy 2002 when the policy was cliaiiged. 

Wliile we recognise that DOJ leaders and OLC are available hr consultation with mghrd 
to all legal issues, we believe a niore fonnal ineehanism should be establiaiied to ensure that 
siguifieant legal aud policy concerns are considered and addressed in crisis situations. 

DOJ Respoiise to OIG Atialysis 

Although we agree with t|>e recominendation that legal and policy issues should be raised 
in wiitiug to senior Department leadership, wc again respectfiilly disagit-e that a new process 
sliotild be established to rai.se such issues during a time i>f national crisis. In fact, during a crisis 
situation, we believe that il is uven more critical to use the alreitdy established lines of 
communicaiion, through tile chain of couunand to component lieads and ageucy leatlership to the 
Department's leadership, to ensure tlial all of the relevant officials are aware of issues of concern 
that need to be addressed. We liave, dierefore. concluded that agency leadership will notiiy the 
Depanment's leadersliip tlirough existtJig processes and wiB provide concrete advice as to how to 
resolve the issue. 



Kecommendatioii 10 



We recoratnend that the BOP establish a unique Special Management Category other than 



WrrSEC tor alien^s arrested on iimnigratidfi charges who are suspected of liaving ties to 
terrorism, Such a classitlcation should identity pr(,)cedureii dvdi pertnit detainees rea.sonable 
access to telephones wire m keeping with the detainees' stittiE^> as iinmigriitinn detainecis wlio 
n^y not have retained legal representation by the time they are confined rather than as pre-trial 
inmates wl\o most likely have uomisel. In addition, BOP officials should train their stitff on any 
new Special Maiiagenieiil Category- to avoid repeating situations such as wheu MDC stall" 
mistakenly informed people inquiimg ^ibiut a spi^cilic September 1 1 detainee that the det^tinee 
was not li?eld at the facility. 

Department of Justice Response 

We concur with this recommeiidation. The BOP originally believed the new Management 
Interest Group 155 category that waij implemented m late October 2001 would correct the 
problems the initial WITS EC assignment had created with regaid to the September 1 1 
immigration detainees. Upon lurdier review, the BOP believes that iMs new category continued 
to cause siJiiilar confusion, as the procedures lacked specificity. Accordingly, new procedui-cs 
will be established for the use of the ManageiTxnt huere-^t Group 155 categon-- iliat provide clear 
and specific guidance. Training will then be provided to appropriate staff, whicli we believe wiU 
prevent any potential misunderstandings about the category. 

OIG Anrj lysis 

To close this recoiiuiieudation, please provide us by October 3, 2003, with a copy of the 
BOP'^^ new procedure^ and itifon nation about its completed or pJanned iraimng. 

DOT Response to OfG'g; Analysijj 

The Biireau of Prisons (BOP) has developed a new policy to address many of the OlG's 
recommendations. The creation of this policy is an importmit ta,sk that the BOP has taken 
seriously in order to ensure the policy addresses as majiy issues as possible regaixling tlie housing 
of detainees during a crisis situation, Wliile tlie BOP lias completed tiie review of the pobcy 
within the BOP management stiiieture. BOP procedure?^ require managemeat to provide d]?e 
Ujuon with an opportunity to review aU new and/or modiJied policies. Based on the BOP's 
contract, the Union has tlie right to invoke negotiations witlun 30 days i)f receipt. Should the 
Union choose to invoke negotiations on this policy, the possibility does exist tbr revision, 
llierefore, iilthough this |3oIicy has been signed, it lias not yet been implemented. A copy of tbe 
new policy is attaclied at Tab L It has been identified as ^Uniited Official Use - Staffs Access 
Only' because the BOP believes that the J'elease of this inftmnation outside the Federal law 
enforcement comnuuiity could compromise the security of the BOP's institutions and the safety 
of BOP staff and the general public. 

Tl^ new BOP policy, entitled "^fanagement of Select Inmates Daring National Security 
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Emergency Situations,'' pm\nde,^ clear ^nd specific procedures, lo include telei^hoMC access for 
ii^vTiJites class ified as Category 1 Maiuigeivient Interest Ininates. Tiie BOP wi]] incc^i-porate 
tiaimiig oil thiJ5 policy mo tbe BOP's f-Y 2005 annual traiiimg requiremeat. AsiimaJ training is a 
iimdator}^ U'aiiiitig requirement for aE BOP stafif and k conipleted during Uie first 4 inontlis of 
the caleiidiir year. In addition, training will provided during the National Captains^ and 
Asj^ociate Wai^dcus' Training in FY 2004. as well as during the BOP Wardens^' l^i^ainine in FY 
2005. 

Reeommendatton 11 

Given the liigWy reAiricuve conditions under wliich the MDC housed September 1 1 
detainees, and the skm pace of the FBFs clearance prt>ce.^^, w& believe die BOP sl¥:>uld consider 
i-cquiriiig written assessments from iniinigration authorities and the FBI prior to placmg aliens; 
aijested solely on iniraigration charges into highly restrictive conditions, sucli as disciplinary 
segregation m its ADM AX SHU. Ateent sach a paiticuJarized assessment from the FBI m\d 
imniigration authorities, the BOP ^liould consider applying its t]-aditioEuil imnate cla^siikation 
procedures to detennti^e the level of secure confinement required by each detainee. 

Department of Jngtiee Respc^nse 

We agree the FBI should pjovide Ltie BOP with a statement (verbal or written) as to the 
FBr_^ in teres! in die alien but the BOP does not believe that a detailed assessment should be 
requii-ed. Tlie BOP and FBI will discuss whether to implemeEic a system to review tiic level of 
security for immigration detainees at regular iatervak, 

OIG Analysis 

We continue to believe, as wl^ stated fn the discussion of Reconmiendadon 2, xim FBI 
statements provided lo die BOP and DliS regai^ding its ituere^^t in specific detainees tioorjally 
should be in writing and be placed in the detaijiee s case fde. The infonnaut^n provided by the 
FBI to the DHS also sliould be sufficiently de mailed to justify the detainees' continued detention, 
whether the detainee should be released on bond, and i.>ther related issues. Further, the 
infiDnnation provided to the BOP .should be sufficient to allow it to make an assessment of the 
detainees' potential secui'ity risks and justify confinement under highly restrictive conditions^ 
such as disciplinai7 segregation in an Administrative Maxinuun S|>ecial Housing Unit, or 
ADM AX SHU. Absent such a pailiculari^ied assessment from the FBI and immigration 
authorities, Cbe BOP should consider applying its traditional inniate clas.sification procedures to 
detemnme the level of secure confinement re^^uired by each detabiee. 

To close this recommendation, we request that the DQJ pn)v^de, by October 3. 2003, the 
results of discussions between the FBI and the BOP about wl;ietlier To inaplement a system tt) 
re\qew periodicaUy the security level of immigration detainees Specifically, we request ttiai the 
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DOJ's; re^^ponsi^ addresH whetjier The BOP plans to U5^- Its inmate classificatbn procedures to 
deteniMio iui Lippmpiiate level of ccjntliienx;iii in cii^s where no iTiformatioii is ftinhcomiiig 
from the FBI about tlit; ^c:urity risk posed by iudividual ijiuiiigratiou detaiijite^;, 

DO J Response to OIG s Analysis 

Tlie FBI will providK either ^ verbal or written statenieiiL to the BOP aiid DHS as lo Llieir 
interest in a detainee. Tf a written statement is leeeived fTsim the FBL tlie BOP will pkce the 
intoniiiUion in the inniaie\s central file. If only a verbal statement is provided, ififonnaiion 
will be docuinenied by BOP staff in the inmate's central file. AJong wilh. or in the absence of 
this statement tlie BOP wiU apply its iraditional ininate t;Jassificatiori procedures lo deteniiiaie rlie 
level of secure confinement requited by eoeh detainee. Additionally, on a monthly basis the BOP 
wiU request and receive a statu;^ update from the FBI for eacli Category I Management Interest 
Tnmare, to detemiine if continuation in highly restrictive er>nditions of confTnerrbent is still 
warranted. All jnfbmiaiioii used to support the inmate's classiikcitinn as a Category I 
Management Tntere^^t himate will be doqumented in tlie inmate's central tile. 

Recoiiuiiendation 12 

We found ddays of days and sometimes weeks between wlien the FBI notified Qie BOP 
that a September 1 1 detainee had been cleared of ties to terrorism and when die BOP notified tlie 
MDC that the detainee co uld be transfen'ed from itis ADM AX SHU to the facility's general 
pt)pulation, where conditions were decidedly le^s sevei^e. We recommend that BOP Headquarters 
develop procedures to improve t]^ timeliness by whieh it inlbnns local BOP facilities when the 
detention corkditions of immigration detainees can be iionmlized 

Departmetu of Ju..stiee Response 

We ^ believe it is impt>rtant that timely notifications are made. The BOP will develop 
written procedures regarding} the tin^liness by which we infomi local BOP tacilities when the 
detention conditions of detaiiieeLS c^m be norma&ed. 

OIG Analysis 

To close this recomnkindation, the OlG requests by October 3, 2003, a copy of the written 
pRKedures for infbmiing local BOP laeiliiies when a detainee's detention a?nditions can be 
Tjomiahzed, 

DOJ Re^pi^nse to OlG's Analysis 

A time frame of 2 business days Im been established regarding the timeliness by which 
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local facilicbs are iihfornied tfe detejuioit ct^nditions of detainees can be noniMlized. This riir^ 
frame contained m ihe BOr^ new policy duscrihed m tlie response to Reconinnendatkm 10, 
wliicli is airadied Tab 1 and iiwked "Limited Ollicia], Use - Siafl Access Oidy." 

Reconiinendution 13 

We found evidence indicating a pattern physical and verbal abuse by sonie MDC 
corrections staif agafnst sonie September 1 1 detainees. Wliik the OIG is continuing 
admiimtrative tnvestigation into these mauei^, we believe MDC and BOP managemeiH should 
take aggressive and pro^tctive stepji to educate it.s f^tatl on proper methods ofliandling detainees 
.(aud ijiinates) confined in liighly re.suicdvc coiidition.!^ of confinement, sudi die ADMAX 
SHU. The. BOP must be vigLlaiit lo.. ensure that iudividuals hi its cn^^tody are not subjected t^. 
hai assinent or more force dbaji necessary to accoinplish appropriate correctioi^cJ objectives. 

Depaituaent of Jnstice Respopse 

We agree the BOP nmst remain vigilant to en^^ure individuals in our custody ai"e not 
subjected to harassnient or more force than necessary. The BOP wiiJ develop a new policy 
outlining specific procedures for highly restrictive conditions orcoiifiiteinent for detainees. Tliis 
Tiew policy will encompass procedures for implementTitg nmny of the recommendaticnis made by 
the OlG. Oiice the policy is published, iiaining will be scheduled to farnitiarize staff In the view 
of die BOP, however, die OTG'^ finding that ther^e was a "pattern of physical and verba] abuse" by 
MDC staff is premature in diat there is a contiimiDg investigation into this matter. To dale, tlie 
BOP has not I'eceived any investigative reports from the OIG sustaining miscondiEct against staff 
wtnch would suppon tliis conclusion. 

QIC Analysis 

As discussed in the report, die OIG concluded tliat die evidence indicated a pattern of 
physical and verbal abuse by some correctional officers against some- September 1 1 detainees 
housed at the MDC in Brooklyn, New York:. In June 2003, we provided an interim briefing to the 
BOP about oui' in^^estigation and our findii^gs. Tlie OIG has continued its investigation into these 
id sues and has found additional e^ddeiice to support diis finding. We are now in the process of 
concltiding our investigation into these issues, and we plan to submit a detailed report to tiie BOP 
in the near futm-e tlmt contains findings and recommendations with regaj-d to individual BOP 
correctional officers, as weU as systemic issues that the follow-up investigation has identified. 
We ^l.so intend to release publicly the general findings of tim report. 

To close this recomnicnd^ttioii, the OIG requests a copy by Ociober 3, 2003. of the new 
BOP policies to address procedures for handling detainees, in lligMy-nestrictive conditions of 
confinement a scliedule for BOP employee training on these new policies. 
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DOJ Re^p<mf^e to QIG'^ Analysis 



The new BOP policy, described iji the responst; to Rt^conin^iidatiOT) 10 aiid allaclied at 
Tob 1 [mi-ked m ^Limited Official Use - Siiifl Access Only," outSmes specific procedures for 
liigbly restrictive coodiLinjiS of confinernent for detaineeK, mciuding a section wMcb specifically 
addresses the pixifessionaUsin of staftl Tlie BOP wilJ incorporaie traming in ihh regai d inro the 
BOP'S FY 2005 annual trailing requii-enieiit. The training regyrding employee code of conduct 
and treatn>ent of inmates will M facilitated by die- warden or associate warden ai each institution, 
In addition, training will be provided during the National Captains' md A.^KOciate Wardens* 
Traming in FY 2004, as well as during tlie- BOP WcU'dens' Training .in FY 2005. 

RecomnKridatioD 14 

BOP and MDC officials anticipated that some September 11 detainees might allege they 
were subject to abu^e duiing their cotifinen^eut. Consequently, they took steps to help prevent or 
refute such allegations by installing caniei-as in each A DM AX SHU cell and reqniriug staff to 
videotape all detaiiieeji' n¥>vements ontside their cells. Unfortunately, the MDC desti-oyed tlie 
tapes after 30 days. We i-ecommeud that the BOP is.'vue new procedures requiring that videotapes 
of deraiiiees with alleged ties to temirism housed in ADMAX SHU units be retained for at least 
60 days. 

Departmenr of Ju.stice Response 

We agree with the principle behind recommendation hut are unsure as to wlietlier the 
recommended 60 days u'il] be adequate to address the issue. The BOP \vill funher .study tlie 
length of time videotapes should be maintained in these circiumtances and develop policy to 
impleiitent. 

OIG Anaivjvis 

As we discussed in the report, dae BOP s decision to allow MDC i^taff to desux>y or reuse 
videotapes after 30 days hairipered the u.sefu,lness of Qic BOP'^i videotape system to prove or 
disprove aliegations f !if abuse raised by individual detaiEiees. We agree tbai retaining the 
videotapes for 60 days inay not t>e adequate to address das issue - our recommendation was that 
60 days was the mini mum retention period that the BOP should consider For example, the BOP 
may detemiine that it should retain all videotapes related to a detainee tor one yeai" after die alien 
is released or remjcwed from BOP custody. 

To cldse this recommendation, we request a copy of the BpP's ne:W videotape retention 
po licy by Oc tober 3 , 2003 , 

DOJ Response to QlCiVs Analysis 
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The BOP condiictt;t] a review regardmg tlie lettgth of tiine videotispes shcmld be 
nmintained in diese cirouirj^tances. Tlie ached new BOP policy, which is de^^cribed in tht 
refipon.se m Reconuiiendation 10, £iicacted diTyb 1 md marked as "Limited Olficml Use - Staff 
Access Only/' indicates there niay be tinies wiieD ii is deemed necessary to videotape t3ie 
inimtKf s) ruutitie moveaneiiL ouLside his/!ier cells, and the staff entmncesi into die imnaie's ceil. 
The decision to record U:is activity will be determined on a c^^se-by-case basi.s and appixived only 
by the Assistmii Director, Correctional Programs Division. Tlie specific time frame for fetcuiifin 
0f- videotapes wtll be 6 rwntbs and ha.^ been incoipo rated into the iDew policy. 

RecQitiaiendatioii 15 

We recommend tliat tlie BOP ensure that all minigiation detainees Iwused in a BOP 
facility receive fuil and tintely written, notice of the facility s policies, including procedures for 
filiiag complaints. We found that the MDC failed to consistently pr-ovide September J 1 detainees 
with dcLuilh about iis Adiimistrativci Rem^edy Progrmn, tiie tbnnal process for filing complaints 
of abuse. 

PepailTT^ent of Ju.^tice Response 

We agree witli this recommendatkm. BOP policy requires each inrruite acknowledge 
receipt of die rule;; and regulations- of confincn^e^it, including procedures for filing complaints. 
We will take the uect^ssar}'- Hteps to reinforce tills policy and ensure die notice is provided in a 
clear and consistent manner. 

Qj.G Analysis 

As discxissed in tmr report, m MDC officii told the OIG that all September 1 1 detainees 
received a facility handbook wl^en they were proces.sed into the MDC. However, MDC stafl" 
apparently a)nfiscated tlte handbooks as uuacceptabie itenbi for the detainees to retain in tlieir 
ADM AX SHU ceils and, instead, provided many of the detainees with a 2-page suinntni^ of 
MDC policies that did not contain infoiination about procedures for tiling a formal complaint. 
We believe diat if the BOP ultimately decides for .security reasons that detainees should not be 
pcrEnitted to keep die full facility handbook in theii' cells, any summary of [liese policies tnnst 
contain tnfoniiation de-scribing tlie process for filiiig a fomial complaint. 

To close this recomitii^ndation, we request by October 3, 2003, a copy of the specific 
actions the BOP will take to reinlbrce its policies and to ensure thai detainees aie informed about 
the rule^ and regulations of BOP detention facilities in which they iire confined. 

DOJ Response to OFG Analysis 

Tlie Importance of all detainees receivijig full and timely .notice of BOP's p^ilicies. 
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incJuding pfbtedures fi>r ■filing coitipiaints, lias been reiterated to ail Chief Bxeciuive Officers 
(CEOs) in ilie attached irteinoraTidum from die Director dated October 30, 2003 (see Tab 2). 

RecoiiiniendaJioD 16 

Some MDC correction aJ staff asked detainees "arc you okay" as a way to inquire whether 
they wanted tlieir nnce-a-week JeeaJ teleplione call Detainees told the OIG that they 
Kiisunderstood this que^^tion aud, C0T].!^equently, unkuowiugiy waived Lht^ir opportunity to place a 
legal caU. We recommeud that the BOP develop a national policy requiring detainees housed in 
SHUs LO affinn tht^ir request for or refusal of a legal teleplions call, and diat sucli aflmiiance or 
refusal be recorded iu the facility's LegaJ Call Log. 

Department erf Ju5;tice Respcinse 

We will. incor|)oraie into the policy descTibed m the response to Recomrmndatio]! 13 the 
need to allow deiainees held in highly restrictive condition.^ of confinement an appjxjpriate level 
of conimLmiication with counsel. Tlii:?; piilicy will include the requireinant that staff ensure 
detainees gain initial access [o an attorbey mi that stafl'docQnient sudi access (or refusal hy the 
mjnate). This policy will be helpful fi^r iiiamigratioE^ detainees who have the right to ccnnsel at no 
expense to the govennn^nt. 

We would note diat we have becon^ incj^e^singly aware ihat with respect to certain 
pretrial inmates legal plione calls ms^y present substantial opportunities tor the transmission of 
inforniation that could threaten national security and/or puhlic ^^afety. Tliese calif; are 
tnniionjtored and die staff cannot verify oi' control who is a party to the call Accordingly, we 
intend to careftilly review [>ur policy on legal phone calls for pretiial initiates. 

Once detaineesj have obtaij:ed counsel, we believe our current policies and procedure,^ 
provide sufficient opporlunitie?; for pretrial mniatej; (defined in 2$ CF.R, § 551. 10] Ca)( i) to 
include detainees) to cpnmiunicate with legal coimsel. Detainees have access to unnionitcDred 
inmate-aEtomey coirespondence, an opportunity for private legal vi.sits on a daily basis, and tlie 
ability to make unimniitored calls to their attorney upon the inmate's request,, as often as 
re^iurces of the institutk^n aUow. 2B C.RR. § 551.117. Thi^ access is available to all detainees 
and other pretrial inmates including those assigned to SpeciaJ Houf^ing Units (SITU). 

OIG Analysis 

Tlie BOP agrees in principle with onr recomiTBeTidation to revise its policies to facilitate 
dcEainee.s' ability to obtain legal representation wlien they first arrive at a BOP facility, dnd the 
DOJ response states that the BOP will incorporate policy changes in. tliis area. 

However, tl^ response does not clearly address the situation we found in which an MDC 
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unit counselor itsed ih^ plirase, "ai-e you okay." to a^ik September 1 ! detainees if they wained 
their weekly legal teJephoiie call. Tlie OTG repon Jetennined that tiie use of" Lbiii shLirthaud 
■SLattirneiu unduly hindered det^iinee.s' abiUty to cojiiiuk with legal counsel. We therefore believe 
the new policy sliould require the BOP to have deiame^s housed in SHUs state clearly their 
request or reflisal lo imke a legyl telephone call, and that tiiis request or refusal be recorded in 
the facility's Legal Call Log, 

To close tills recomiiiendation, we request by October 3, 2003, a copy of the BOP's policy 
iiTiplementing this reconuuendatioiL 

DQJ Response to OTG's Analysis; 

BOP statVare required to make rautine rounds through the Special Housing Unit, In 
doing so, staff ron finely ask inniatei* ''are you okay" or odier similar questions lo inquire akjut 
theii" gt:ni;ra] well-being and ony issues or conceruh^ they need to address. Asking ''are y<>u okay'' 
wass not intended to be a proxy tor asking a detainee whether diey would like a legal phone call, 

Tlie BOP reviewed current pohcy regaiding teleplione access for pretrial deiaineeii and 
detemitned changes are tvot necessar)^ However, spe-cific guidmce regardiug telephone access 
for Category I Management Interest Inniaies is outlined in the new BOP policy, which is 
described m the response to ReeonmieTidation 10, attached at Tab 1 and marked as 'limited 
Official Use - Staff Access Only," Tlais policy includes the requiren:^nt that staff ensure 
detainees gain initial access to an attorney and document in a legal call logbook such acc^issi or 
refusal by die inrtiate. 

RjecojiimeiidatioD 17 

We recommetid that the MDC examine its ADM AX SHU policies and practices in light 
of the September 1 1 detainees' experiences to ensure tlieir appropriateness and necessity. For 
exaKiple, vvc found Lliat while the TVIDC offered September 1 1 detainees exercise time in die 
facility s open-air recreation cell, they tailed to provide suitable clo tiling during the winter 
months that would enable the detainees to take advaatage of this opportunity. In addition ^ we 
found that the MDC kept both Hghts oi^ iti die detainees' cells 24 hours a day tor several months 
idler they had the ability to tarn, off at least one of the cell llgJits, 

Depaitrnent of justice Re^spon^e 

We concur with this recommendation. The BOP will review the MDC's liou^ing unit 
policies and conditions to ensure tht^y are appropriate ajid that detainee.^ with suiS.pec.ted ties to 
terroris-iTi are detained in conditions with die appropriate level of security. 

DIG Analysis 
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To close this reconiTiieudaiioii. we request by October 3, 2003: a copy of tlie BOP's 
feView tif the MDC's housLig miit polieies tliat addi'ess Lht specific issues raised in the 
recoiTimeiidation. We also believe that any policy revisions that result A-om this review sliould be 
inipIenteBted throughout the BOP. and not solely at the MDC. 

DQJ R<jspoTise to QIGVs AiiaJvsit; 

The BOP coudut;ted a review of the MDC's Special Housing Unit poUcies imd made 
fecoTnoKudationH for change. The MDC revised its polices based on this review and 
Tecomiiiendatioiis, Tlie BOP reviewed and approved the revised policies. A copy of the BOP's 
reviews aiid MDC's policies are attacliCLt at Tab 3. These docuiiieins are also Tmrked as 
"Sensitive Litiiiied Official Use Only" due to bur beHef tliat release of tliese documents outside 
the Federal law entbroeinem commutiity could coiTTprotiiise the security of our institutions aud 
die safety of our staffs and the geueral public^ 

It was deteTTTiiQed national policy did not require a revision, as the problems noted at the 
MDC were local. The Director lias however, addressed these issues in a niearjranduni to all 
Chief Executive Offtcers (see Tab 2). 

Rccomnvendatton 20 

How long the INS legally could hold September 1 1 detainees after they have received 
fma] orders of removal or voluhtaiy depajture orders in ordei" to conduct FBI clearance checks 
waii the subject tif difteting opiuiors within the INS and tlic Depaitment. A February 2003 
opinion by the Department's OMce of Legal Counsel concluded, however, that (he INS could 
hold a detainee beyond the normal lemovid tinje for tliis purpose. That issue also is a subject in 
an ongding lawsuit. 

Regardless of the outconxs of the court case, we concluded that the Departrjtent failed to 
turn its attention in a tbively jmnner to the tjuestton of its authority to dctaiti such individuals. 
Wliere policies are implemented that could result in ttie prolonged con+inement ofillegai aliens, 
we recommend that the Depannient carefully exaiiane, at m early stage, die hmits on its legal 
authority to detain these individuals. 



DepaniiKUt of Justice Response 

We agree with tliis reconiineudatioit. Because the initial detention authority for aliens in 
immigration proceedings is now with tlie Departtneut of Homeland Secnj ity, iiowever, we 
believe tliat this rcconirtlendation is primarily applicable to ibat Department. Tliis 
leconimendatiou also is addressed in part by our respfmse to Recpmmeiidation 9. And, as die 
Inspector General's report notes, the Febiiiarj/ 2003 legal opinion issued by the Office of Legal 
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Couiisel addi-esses the legal issues preseDLed hy the detention of the Sepiembe.r 1 1 detamees. Tliat 
opmion inakes clear ih^it t\m Departnieivt of Homeland Security ni^ v dct^iin illegal aliens during 
their removal proceedings md uftei a fbmial order of ren^val for t[^e purpose of inv^stigaiiiig 
their possible ties to terrorisia ai legist tor the six imntbs deenied preaumptivejy reasonable by 
the Supreii^e Court in Zadvvdas v, Davis . 

01 G Analysis 

The fibJ^ le^iponse does not explain how n plans to address, in a timelier i^mnner. legd 
questions regarding the federal go vemmenrs authority lo detain j^uch individuals. Tlie Ol.C 
opinion inenti(3ned in botii die OIG recoinn>endarbn ajid the DOJ'^^ mspoiise not issued until 
Pebmaiy 2003 - one year ^fter DOJ changed its policy arid began releasing individual 
detainees widiout completing an FBI clearance investigation related to their ptitential connections 
to terrorism. 

Wlaile the n^jority of aliens will be confined under tlie- jurisdiction of t]ie DHS in the 
ftitLire, legal issues rel^tii^ to detamee confinement ai^e likely to remain within the jurisdiction of 
the DOJ. Given die situation the DOJ encountered in identifying and resolving related td 
its legal detention auJhority in a tin^-iy tnamier aftes" die September 1 1 attacks, we ctnitinue to 
believe tliat the DOJ. along with the DHS . should adopt a mechanism to carefully examine, at .an 
early stage, the pai-a^ntiterJ^ i^f the legal authority ibr confining in^nigration detainees for an 
extended period of time^ 

DCjJ Respoh.^e to DIG' Analysis 

Otn: ne^onses to the OlG's analyses for the first, second, tburtli and fifth 
reooirsmendations describe the new terrorist- related entities that ha\^e been established since 
September 1 1, 2001 , such as the FTITF and TTIC, as weH the angmciitation of 
counterierroristn resources within the FBI. With these enhancemetits, v. e believe that, in the 
event of aiiotlier large-scale terrorist attack, we will 1m vc a much-impmved flow of intbrn^ation 
related to aliens encotmtered during the investigation of that attack. Consequeaitly, tlie FBI will 
be able to provide DHS with information expeditiously about aliens whom the FB[ believes may 
pose national security^ concerns. Also, as noted in imr response to the fotmh recormendation, 
DHS, not the Department of Justice or the FBI, will make the ijiitial determination whether aliens 
will be maintained in custody. The Departn^m of Justice's role will be limited to the FBf*s 
providing information m DHS and to the immigration judges and the Board of Immigration 
Appeals (part of the Execittive Office for Jmmigration Review) conducting bond redetennination 
hearings and deciding bond appeals. 

In addition to being iible to provide infonnation to DHS on a more taigeted ba^is, we 
believe that OLC's February 2003 legal opinion and other legal research on detention issueii that 
has been conducted since September 11, 2001, both the Department of Justice and DHS already 
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have knowledge concerning rlie federal gov&mtiieTif s legal aurhonty for detaining aliens wlio are 
present in the United States in violaiion i>f law. Aha, tlie Civil Division and the Offices i.>f Legai 
Counsel md Solicitor General are conKta[vtly nioiutoring new developmenls in case law, aiid tlie 
Office of Legislative Affairs iTOnitors Congressiond considerahOTi of new kgislation. By 
copying tlie heads of these components on this niemDraiidun:, 1 ani instructing the^ officer to 
pay special attention Eo iinmigj-ation detention-related i.ssues ^lud to proWde hnn^ediate notice to 
OLC and DHS of developments that would aflcct th.e existittg legal opinions on the issue. We 
have coududed thm providing Uiijs mstritction to these Depattnicnt conipojients ctnd makit^g OLC 
available to provide prompt advice to DHS dttring a crisis situation is the he^t way to ^^candiilly 
examine, at mi early ^tage. the limits^' on legal authority t^> detain aliens encountered d^iring a 
future 171 vest igatioii resulting trom a terrorist attack.. 



cc (without attadinienis): Tlieodore B Oisioij 

Solicitor General 

Robert S. Mueller, HI 

Director 

Fedei"al Bureau of Investigation 

Harley Lappiu 
Director 

Bureau of Prisons 

Peter D. Keisler 
Assif>tant Attorney General 
Civil Division 

Daniel S. Bryant 
Assisiajil Attomey General 
Office of Legal Policy 

WUliainE. Mo5K:]ieUa 
As>sistant Attorney Genera f 
Office of Legi^Jativa AiMrs 
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Border and Transportation Security 



Response to the U.S. Department of Justice Office of Inspector General 
Report, The September 11 Detainees: A Review of the Treatment of Aliens 
Held on Immigration Charges in Connection with the Investigation of the 
September 11 Attacks. 



Our core mission at the Departmrat of Homeland Security is not just to protect America's 
assets - our buildings and airports and power plants - but to protect America and our way 
of life. We are committed to ensuring that as we take aggressive measmres to improve 
our nation's security, we wiU implement those measures in ways that respect our civil 
rights and civil liberties. 

In this context, the Department of Homeland Security (DHS) takes very seriously the 
findings and recommendations contained in the Department of Justice Inspector 
General's report (DO J OIG report) regarding September 1 1 detainees. Of course, the 
report analyzes events that took place before the formation of our Department. 
Nevertheless, the report is highly relevant to our work. As you know, DHS assumed 
many of the immigration functions that were, during that critical time period, part of the 
Justice Departnent. We are working closely with our outstanding colleagues in DOJ as 
we manage together this major reorganization of the federal government. The two 
agencies are working together to establish effective means of coordination and 
communication in a number of areas, including with regard to situations involving aliens 
of interest to terrorism investigations- 

As described in this memorandum, we have taken significant steps to remedy concerns 
identified by the Inspector General regarding the handling of aliens in the aftermath of 
September 1 1 . Some of our actions preceded the findings by the lospector General while 
others were developed after careful review of the report and reconmaendation^. 
Moreover, we consider this an on-going process - long after we have addressed the 
recommendations by the Inspector General in this report, we will continue to review our 
policies and procedures to ensure that we carefully respect the civil rigihts and civil 
liberties of all people in the United States. _ 



L BACKGROUND 



On June 2, 2003, the DOJ OIG issued the report, "The September 1 1 Detainees: A 
Review of the Treatment of AHens Held on Tmmigration Charges in Connection with the 
Investigation of the September 1 1 Attacks. " The OIG report examined the treatment of 
seven hundred and sixty-two aliens detained in connection with DOrs terrorism 
investigation. The report idOTtij5.ed concerns with respect to: the length of the detainees* 
confinement; the process to clear individual detainees of a connection to the September 
1 1 attacks or terrorism in general; bond determinations; the removal process and the 
timing of removal; and conditions of confinement, including access to legal counsel The 
DOJ OIG made twentyH3ne recommendations to DOJ and DHS related to the issues 
discussed in the report- 
On June 17, 2003, you sent me a memorandum stating that the DHS Office of Inspector 
General (DHS OIG) would monitor the recommendations made by the DOJ OIG to 
ensure that DHS takes appropriate and corrective action. 

On August 4, 2003, 1 provided you with DHS*s interim responses to the OIG report. By 
memorandum of July 21, 2003, the Deputy Attorney General, on behalf of the Attorney 
General's office, flie Federal Bureau of Investigation (FBI), and the Bureau of Prisons 
(BOP), provided the DOJ OIG with responses. 

On September 4, 2003, the DOJ OIG sent a letter and report to DOJ and DHS analyzing 
each agency* s responses to the recommendations. The analysis noted that both agencies 
are taking the OIG recommendations seriously and taking steps to address many concerns 
raised by the report* While the DOJ OIG concluded that DHS responses adequately 
addressed some recommendations, it rightly concluded that additional information is 
necessary to address others. The purpose of this memorandum is to provide that 
additional information. 

n. SUMMARY OF DHS ACTIONS TO ADDRESS THE OIG REPORT 

Well in advance of the release of the OIG Report, DHS and its Border and Transportation 
Security Directorate (BTS) had initiated a series of actions and policy changes that 
address several of the OIG's findings and recommendations. The OIG report served as 
an additional catalyst for a reevaluation of policies and practices surrounding the 
detention of aliens in the context of events of national impact. Over the past several 
months^- we have cairied out a comprehensive internal review of immigration-related 
operations in DHS. Working at my direction, the review has been led by C. Stewart 
Verdery, Jr., the Assistant Secretary for Border and Transportation Security Policy and 
Planning; Daniel W. Sutherland, the Department's Officer for Civil Rights and Civil 
Liberties; knd, Victor X. Cerda, the Acting Principal Legal Advisor for BTS's 
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Immigration and Customs Enforcement Bureau (ICE). As part of this review, we met 
with and considered the views of a coalition of civil rights and civil hberties groups that 
expressed concerns about the government's handling of the investigations and detentions 
of aliens in the period following September 1 1 . We also received insight from scholars 
who have studied the post-Septembexl 1 immigration measures. 

While we provide a specific response for each of the OIG*s recommendations, our 
actions fall into five broad categories. 

First, we are diligently working to improve coordination between DHS and DOJ. Many 
of the issues discussed in the OIG report relate to issues of communication between the 
Federal Bureau of Investigation (FBI) and the Immigration and Naturalization Service 
(INS) in the weeks and months following September 11, 2001/ It is critical to remember 
how devastating the events of September 1 1 were to those who were responsible for 
enforcing our nation's laws. Numerous government locations had to be evacuated, 
including law enforcement offices and immigration detention facilities. When anthrax 
was mailed to several government faciUties, the work was made even more difficult 
Throughout these weeks and months, federal investigators, intelligence analysts, 
detention officers, prosecutors, and judges performed under extremely difficult 
circumstances. America is proud of the heroic and courageous work done by our 
coxmtry's law enforcCTient community. 

While recognizing the incredible work done during that time period under difficult 
circxmistances, it is appropriate to make changes in policy to ensure that our 
conmaunications and coordination are improved in case such an event is repeated. One of 
the critical items that we are addressing is coordination between DOJ, primarily the FBI, 
and DHS's law enforcement officers and attorneys. DHS is discussing with DOJ a 
proposed memorandum of imderstanding (MOU) that would improve our coordination 
and flow of communications. Our discussions are centering on the need for a concrete set 
of procedures to handle a large-scale influx of alien detainees who may present national 
security risks. We believe that these new policies and procedures would significantiy 
improve coordination between these agencies with regard to the detention of aliens 
during times of national impact. 

Second, we will institute changes in policy to ensure that aliens who are arrested are 
informed of the charges against them in a timely fashion.^ The OIG concluded that 



At the time, the FBI and INS were both part of the Department of Justice. Under the Homeland Security 
^ Act of 2002, the INS was replaced by tbree new organizations that are part of the Department of Homeland 
Security; the Bureau of Immigration and Customs Enforcement (ICE), the Bureau of Customs and Border 
Protection (CBP), and the Bureau of Citizenship and Immigration Sei-vices (CIS). The fiist two are part of 
the Border and Transportation Security Directorate, and the third reports directly to the Deputy Secretary of 
Homfiland Security. 

^ At several places in this memorandum, we refer to poUcy changes that we will soon put in place. It is our 
judgment that we should issue to tiic field all policy changes at one time. If we issue policy directives in a 
piecemeal fashion, it might serve to confuse rather than guide DHS employees as they cany out Iheir 
duties. Therefore, when DHS concludes its negotiations with DOJ regarding an MOU, a comprehensive set 
of guidance will be issued to die field. We are committed to concluding these negotiations in the 
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iminigratioii officials did not promptly serve some of the detainees with documents 
explaining the charges filed against them. According to the OIG Report, at least twenty- 
five percent of detainees were held more than three days without being provided a reason 
for their arrest. DHS is taking steps necessary to fomialize the process for ensuring that 
aliens are promptly informed ofthe charges against them. As explained below, we will 
soon issue guidance aimed at formalizing the practice of providing service to the alien of 
a notice of charges within 72 hours of the time an alien has been arrested and detained. If 
specific "extraordinary circumstances" are present, the charging decision and notice to 
the alien can be served wifliin an additional short period of time. The guidance will 
define what is intended by extraordinary circumstances and provide that the notice be 
served as soon as practicable. 



A related issue is the OIG's concern that immigration headquarters office and field 
offices were not sufficiently coordinated with respect to which office was responsible for 
issuing the notices of charges. As explamed below, DHS will issue procedures that will 
localize the initial clearance of the Notices to Appear. The procedures will also state that 
local offices will be responsible for serving the Notices to Appear in aU but a limited 
number of cases - cases involving national security and related grounds. We are 
confident that this division of responsibilities will ensure a more timely and efficient 
process of notifying aliens that are detained of tiie charges against them. 

Third, we are committed to ensuring that DHS independently reviews the individual 
circumstances of each case in which the FBI requests detention solely based upon 
information regarding an alien's possible association to terrorism. Directions have been 
given that DHS officers and attorneys carefully study the underlying facts in each case 
and make assessments as to both the necessity for detention and the appropriate 
conditions of confinement in every case. By doing so, the agency will properly exercise 
its responsibilities concerning the arrest and detention of aliens. This will also ensure that 
ICE can make the proper recommendations to the immigration courts on bond, detention 
and removal. This independent assessment is essential because ICE attorneys are officers 
ofthe court and must have confidence in the representations made to the court. 

Fourth, we have ahready taken strong steps toward monitoring and oversight ofthe 
conditions of confinement for detainees. ICE's Detention and Removal Office (DRO) 
issued a new "detention standard" in July 2003 that ensures that immigration and customs 
enforcement officials visit detainees regularly to monitor conditions of confinement and 
address concerns. The OIG has concluded that this detention standard resolves the 
recommendations related to conditions of confinement. Nevertheless, we are committed 
to revisiting our detention practices to ensure that they are both strong and fair. This 
review of our detention pohcies is on-going. The Officer for Civil Rights and Civil 
Liberties will continue to work closely with DRO on this project. 



immediate future. The comprehensive guidance wiU discuss, at a minimum, the terms ofthe new policies 
and procedures established with respect to DOJ; die procedures for ensuring that aliens are informed of the 
charges against them in a timely fashion; the procedures for locali2ing the initial clearances of Notices to 
Appear; and, the procedures for robust post-order custody reviews. 
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Finally, we are committed to strengthening our efforts to conduct post-order custody 
reviews. The OIG recommended that DHS improve efforts to review the cases of those 
aliens detained for more than 90 days after receiving final orders of removal. We will 
ensure that post-order custody reviews are conducted consistently and effectively, and, as 
described below, will issue new guidance to ICE field offices to guarantee that these 
reviews are completed. 

By strengthening our policies and practices in these five primary areas, we believe that 
DHS furthers its goals of strengthening national security and upholding the rule of law. 

m. SPECIFIC RESPONSES TO THE DO J OIG RECOMMENDATIONS 

The following are DHS*s specific responses to recommendations that apply to areas in 
which DHS has jurisdiction. 

Enhancing Commanications and Coordination 

• RECOMMENDATION 1. The FBI should develop clearer and more objective 
criteria to guide its classification decisions in future cases involving mass arrests 
of illegal aliens in connection with terrorism investigations. The FBI should 
consider adopting a tiered approach to detainee background investigations that 
acknowledges the differing levels of inquiry that may be appropriate to clear 
different detainees of connections to terrorism. 

• RECOMMENDATION 2. The FBI should provide DHS with a written 
assessment of an alien's likely association with terrorism shortly after arrest and 
preferably within 24 hours, and promptly communicate any changes in their 
assessment 

• RECOMMENDATION 3: Unless the FBI labels an alien "of interest** to its 
terrorism investigation within a limited period of time, we believe the alien should 
be treated as a '^regular** immigration detainee and processed according to the 
routine procedures. The DHS should establish a consistent mechanism to notify 
the FBI of its plans to release or deport such a detainee. 

• RECOMMENDATION 4: At a minimum, we recommend that immigration 
officials in the DHS enter into a Memorandmn of Understanding (MOU) with the 
Department and the FBI to formalize policies, responsibilities, and procedures for 
managing a national emergency that involves alien detainees. An MOU should 
specify a clear chain of command for any inter-agency working group. Further, 
the MOU should specify information sharing and reporting requirements for all 
members of such an inter-agency working group. 

Response: DHS is currently discussing with DOJ a memorandum of 
understanding (MOU) that could set forth the process for coordination and 
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communications during periods of tinie in which the country is dealing with 
events of national impact DHS believes that our discussions with DO J will fidly 
address the issues raised by these recommendations by describing a consistent 
procedure for the handling of "special interest" cases. Our discussions currently 
focus on the need to formalize policies, responsibihties, and procedures that will 
guide DHS, and particularly ICE, and the FBI in the case of events of national 
impact involving alien detainees. DHS also foresees the formation of an inter- 
agency working group consisting of FBI and BTS officials that would meet 
regularly and share information during such periods. Our discussions should 
produce a clear chain of command and include a mechanism to resolve any 
dispute that cannot be resolved by the inter-agency working group. With these 
new policies and procedxures, we believe that the OIG*s concems will have been 
addressed. We will report to you on progress in entering into a new set of 
procedures and policies witii DOJ. 

Notice of Charges 

• RECOMMENDATION 7: Immigration authorities should issue instructions that 
clarify, for future events requiring centralized approvals at a Headquarters' level, 
which District Office is responsible for serving Notices to Appear (NTA) on 
transferred detainees. 

Response: DHS agrees with the need for comprehensive instructions to clarify, 
for future events requiring centralized approvals at the headquarters' level, how 
NTAs shall be served on transferred detainees. Based on past experience, ICE 
has decided to establish procedures to localize the initial clearance of NTAs in the 
field offices. Further, local ICE offices will be responsible for serving NTAs in 
all but a limited number of cases involving national security and related grounds. 
This guidance will be disseminated to the field. 

• RECOMMENDATION 8: We recommend that the DHS document when the 
charging detennination is made, in order to determine compliance with the "48- 
hour mle." We also recommend that DHS convert the 72-hour NTA service 
objective to a formal requirement. Further, we recommend that the DHS specify 
the "extraordinary circinnstances" and the '^reasonable period of time." We also 
recommend that the DHS provide, on a case-by-case basis, written justification 
for imposing the "extraordinary circumstances" exception. 

Response: We are committed to ensuring that DHS officials make determmations 
to charge an individual as expeditiously as possible after arrest and within 48 
hours, and that they serve formal charges on an alien (the Notice to Appear) who 
is being detained within 72 hours of the time he or she is arrested. At the same 
time, we beheve that there is a need to retain flexibility in the process based on 
unique and extraordinary circumstances that may develop. Therefore, DHS will 
issue new guidance to the field that incorporates the following elements: 
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A determination will be made within 48 horns of the airest as to whether 

the alien will be continued in custody or released on bond or recognizance 

and whether a notice to appear (NTA) and warrant of arrest will be issued. 

The charging determination and the date of service of the NTA, if any, 

shall be documented in the alien's official file. 

Service of the NTA on the alien shall be made within 72 hours of the 

arrest. 

These parameters need not be applied in the event of an emergency or 
other extraordinary circumstance, in which case a determination will be 
made as soon as practicable. 

An emergency or otfaCT extraordinaiy circumstance exists in the following 
narrow circumstances: if there is a significant infirastmcture or logistic^ 
disruption such as a weather emergency or terrorist act(s), or, there is a 
compelling law enforcement need. 

Procedures and a form to annotate the charging detramination and service of the 
NTA will be developed and disseminated to the field. This guidance will be 
issued along with the final policies and procedures negotiated with the DOJ. 

Issues of Concern During Times of National Impact 

• RECOMMENDATION 9: INS General Counsel should institute formal 
processes to ensure that issues of legal concem are communicated to senior 
management at DOJ in a proper and timely manner. 

Response: As we create the new Department, we are veryinundfiil of llie need to 
provide effective lines of communication. In order to implbment the spirit of this 
recommendation, we will take two steps. First, we will not hesitate to 
communicate through proper channels within DHS and to our colleagues within 
DOJ regarding issues of mutual concern. The proposed policies we are discussing 
with DOJ would identify key senior positions within eaci Department that mU be 
responsible for resolving any issues between the conq>onents that have not been 
resolved in the due course of business. 

Second, DHS's leadership will encourage employees throughout the organization 
to raise issues of concern. We will make clear that during a time of events of 
national impact, employees throughout the organization may raise issues of 
concem to either the DHS General Counsel or the department's Offica: for Civil 
Rights and Civil Libaties. Both of these officials report directly to the Secretary 
for Homeland Security, and therefore can present issues to the senior leadership 
of the Dqjartment. Both of these officials will also ensure the confidentiality of 
the identity of those who raise such concerns. This mechanism will promote a 
free flow of communication about critical issues that fece the Department dxiring 
times of crisis. 
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Detention Standards 



• RECOMMENDATION 18: We recommend that the DHS amend its detention 
standards to mandate that District Detention and Removal personnel visit 
immigration detainees at contract facilities. We further recommend that the DHS 
issue procedures to mandate that contract detention facihties transmit 
documentation to the appropriate DHS field ofl&ce that describes why 
immigration detainees have been sent to SDUs. 

• RECOMMENDATION 19: We recommend that DHS field offices conduct 
weekly visits with detainees arrested in connection with a national emergency like 
the September 1 1 attacks to ensure that they are housed according to FBI threat 
assessments. In addition, the DHS should ensure that the detainees have adequate 
access to counsel, legal telq>hone calls, and visitation privileges consistent with 
their classification. 

Response: The DHS interim response to the DOJ GIG provided detailed 
information on ICE's new Detention Standard on Staff-Detainee Commimication. 
The central goal of this new standard is to ensure that ICE personnel monitor 
detention conditions and to promptly address concerns that arise. The standards 
also include specific timefi-ames during which officers must respond to certain 
enumerated detainee requests. 

As noted above, the DOJ OIG concluded that Recommendations 18 and 19 were 
"closed*' after determining that the new detention standard fuUy addressed the 
issues raised by these recommendations. A copy of the detention standard is 
attached. 

DHS is committed to ensuring that DRO closely monitor the implementation of 
the directives in the detention standards, including the new standard on staff- 
detainee communications. We will pay carefiil attention to inspections and audits 
performed by those inside and outside the organization. Detainees in DHS- 
controlled facilities are required to have access to counsel, telephone calls, and 
visitation privileges. The Officer for Civil Rights and Civil Liberties will continue 
to work closely with DRO to strengthen facilities inspections and ensure that 
access to counsel is fiilly afforded. 

Removal Issues 

• RECOMMENDATION 20, How long the INS legally could hold September 1 1 
detainees after they have received final orders of removal or voluntary departure 
orders in order to conduct FBI clearance checks was the subject of differing 
opinions wittiin the INS and the Department. A February 2003 opinion by the 
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Department's Office of Legal Counsel concluded, however, that the INS could 
hold a detainee l}eyond the nonnal removal time for tiiis purpose. We recommend 
that the Department carefully examine the limits on its legal authority to detain 
these individuals. 

Response: We are committed to strengthening our efforts to conduct post-order 
custody reviews. We will ensure that post-order custody reviews are conducted 
consistently and effectively, and, as described below, will issue new guidance to 
ICE field offices to guarantee that these reviews are completed. With regard to 
the legal opinion issued by the DOJ's Office of Legal Coimsel, it is critical to 
remember the role that office plays in the federal government. The Office of 
Legal Counsel's role is much broader than providing legal advice within its own 
agency; in certain important circumstances, the Office is responsible for providing 
legal advice to the entire Executive Branch. Given this context, the DOJ Office 
of Legal Counsel's opinion will continue to govern DHS's policies and practices 
in this area. 

• RECOMMENDATION 21 : The Department of Homeland Security needs to 
ensure that its field offices consistently conduct Post-Order Custody Reviews 
(POCRs) for all detainees who remain in its custody after the 90-day removal 
period. 

Response: We agree with this recommendation, and have taken steps to ensure 
effective coordination and commxmication with regard to post-order custody 
reviews (POCRs). Under the new ICE field structure, ICE Headquarters 
management officials have control of field elements that are charged with 
completing POCRs, and have established a clear cham-of-command. This new 
chain of command, coupled with improved coordination between DOJ and DHS, 
and current ongoing training for our field personnel, should ensure that POCRs 
are completed in a timely manner in the future. ICE is confident these actions will 
result in greater accountability and responsiveness. 

Under the cuirent ICE practice for detained aliens with either a final order of 
rocnoval or voluntary departure, where there is FBI interest, ICE promptly notifies 
FBI of the pending removal action and asks the FBI to provide within a specific 
timefi-ame information indicating why the ahen should remain in custody. This 
request is typically made at the point that ICE has a travel document in hand and 
is in a position to move the alien. 

In siraimary, DHS will take strong action to carefully monitor each mdividual 
situation in which an alien remains in custody after tiie 90 day removal period. 

IV. CONCLUSION 

Over the past several months, the Department of Homeland Security has undertaken a 
close review of policies, regulations and procedures. The DOJ OIG report has served as a 
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helpful tool in this process. The activities related to arrest, detention, litigation, and 
removal for which we are responsible will be carried out under a streamlined process 
should an event of national impact occur in the future. By implanenting the policy 
changes outlined above, DHS intends to move forward in ways that support national 
security while honoring the rule of law. 
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